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PRACTICAL PROBLEMS PRESENTED IN THE TRIALS 
OF RECENT MERGER CASES 


by 


GeorceE D. RreycraFt* 


To present some practical problems which may arise in the trial 
of antitrust cases, I am going to discuss a few of the problems raised 
in recent trials of merger cases, and the methods and procedures 
utilized by the parties and the courts in such cases. By a merger case 
I mean, of course, a case in which it is alleged that Section 7 of the 
Clayton Act was violated by reason of a merger or acquisition. 

A consideration of the problems raised and the procedures utilized 
in merger cases would, I believe, be of some aid in the trying of most 
antitrust or “big” cases since merger cases present a strong likelihood 
of developing into “big” cases. Certainly, the merger cases that have 
been tried thus far give this indication. 

These recently-tried cases have turned out to be rather expensive 
in both time and money for both the parties and the forum in which 
the cases have been brought. 

A further reason for emphasizing merger cases in my discussion 
is that it has only been comparatively recently that any of these cases 
have been tried under amended Section 7, and thus the problems 
presented by such trials have not as of yet been discussed or considered 
to any great extent. 

Of the few merger cases which have gone to trial thus far, I have 
chosen to discuss some of the problems raised and procedures utilized 
in the recent trials of United States v. Bethlehem Steel Corporation 
and Youngstown Sheet and Tube Company,’ and United States v. 
Brown Shoe Co. and G. R. Kinney Co., Inc.* for the reason that these 
two cases appear to be of widely contrasting types as to their factual 





* Mr. Reycraft is Chief, Special Trial Section, Antitrust Division, Department of 
Justice. 

1 168 F. Supp. 576 (S. D. N. Y. 1958). 

2 Civ. No. 10527 (E. D. Mo.). This merger as well as the relief proceeding of 
United States v. E. I. du Pont de Nemours, about which I will comment, are still 
before the courts. Therefore, the comments I shall make are descriptive rather than 
argumentative. 
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situations, their problems of proof, and the procedures utilized in the 
actual trials. To some extent, I will also consider some of the evidence 
problems presented in the recent relief proceeding in United States 
v. E. I. du Pont de Nemours & Co., et al.* 

In order to facilitate an understanding of the discussion to follow 
and to appreciate the evidence problems and procedures these cases 
raised, I will briefly set forth the facts involved in each of them. 

As to the Bethlehem Steel case, Judge Weinfeld’s opinion and 
findings of fact set forth the facts in great detail and I am sure you 
are all familiar with them. It will suffice to say that this case involved 
a proposed merger in the iron and steel industry between the second 
largest company, Bethlehem, and the sixth largest company, Youngs- 
town, possessing 15% and 5%, respectively, of the nationwide market 
for all the products of the iron and steel industry. Both companies 
were fully integrated and the proposed merger was primarily a hori- 
zontal one although there were significant vertical aspects to the 
merger. The Government’s suit to enjoin the merger was successful. 

The Brown Shoe case in simplest terms can be described as in- 
volving a merger between a leading shoe manufacturing concern, 
which engaged in some shoe retailing, and a leading shoe retailing 
concern, which engaged in some manufacturing. Thus, this case, 
similar to the Bethlehem Steel case, involved a merger which was both 
horizontal and vertical. 

The du Pont case was concerned with the acquisition of a 23% 
stock interest in General Motors Corporation by E. I. du Pont de 
Nemours and Company in the period 1917-1919. The Supreme Court, 
in reversing the District Court, held that this stock acquisition violated 
old Section 7. The case was remanded to the District Court to deter- 
mine the appropriate relief to be entered in the case. I will discuss 
some of the evidence problems presented in this subsequent relief 
proceeding, which lasted for several weeks. This acquisition, of course, 
was strictly vertical in that the companies were not in competition as to 
any of their products but involved the acquisition by a supplier cor- 
poration of the stock of a customer corporation. 





$ Civil Action No. 49 C 1071 (N. D. E. D. Ill.). The Supreme Court opinion is 
contained in 353 U. S. 586 (1957). 


+ Ibid. 





PROBLEMS IN TRIALS OF RECENT MERGER CASES 637 


The outstanding feature of the trial of the Bethlehem Steel case 
was probably the extent to which the Court and the parties utilized 
affidavits and other material in the actual trial, which were prepared 
in connection with motions and proceedings held prior to the trial, 
along with the procedural devices and short cuts adopted pertaining 
to such affidavits and materials. I am referring, of course, to the 
affidavits and counteraffidavits prepared by the parties in connection 
with the Government’s Motion for Summary Judgment under Rule 56 
which was denied by the District Court.® 

These affidavits and counteraffidavits filed by the parties in con- 
nection with the motion were lengthy and comprehensive, containing 
practically ali of the evidence that the parties proposed to offer at 
trial—at least as to the horizontal aspects of the merger. This was 
due in a large part to the fact that the defendants had voluntarily 
submitted a large amount of statistical and other information con- 
cerning the merger from the time that the defendant corporations first 
publicly proposed to merge in 1954 until the case was filed at the 
end of 1956. Thus, at the filing of the Motion for Summary Judgment 
both sides were in a position to prepare affidavits containing quite 
complete factual as well as statistical information pertaining to the 
merger. 

In addition to these lengthy and detailed affidavits and counter- 
affidavits, the Court had also directed the parties to file proposed 
Findings of Fact and Conclusions of Law in connection with the mo- 
tion with each party commenting on the other’s submissions, indicating 
which were in dispute. The Court also directed the parties subsequent 
to the oral argument on the motion to file additional affidavits setting 
forth the additional evidence the parties intended to offer at the trial 
in the event that the motion was denied. 

As I previously stated, the motion was denied. It was at this point 
that the Court departed from the usual course of events and suggested 
that the parties stipulate to all affidavits submitted in connection with 
the motion, and that they be received in evidence as exhibits at the 
trial subject to the right of either party to cross-examine the affiants. 
This suggestion was adopted by the parties. Since these affidavits con- 
tained practically all of the evidence the parties planned to present 
at the trial pertaining to the horizontal aspects of the merger, the 





S 157 F. Supp. 877 (S. D. N. Y. 1958). 
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period of time required for the trial was substantially reduced. Al- 
though the affiants were in fact extensively cross-examined, there is no 
question that a great saving of time resulted from the use of this 
stipulation. 

The Court also suggested that the parties enter into a stipulation 
incorporating the proposed findings of both parties which had not 
been disputed on the Motion for Summary Judgment. Pursuant to 
this suggestion a lengthy stipulation was entered into and incorporated 
into a document of 150 pages which was filed at the commencement 
of the trial. 

The pertinent question to be asked at this point is to what extent 
such procedural devices and utilization of affidavits prepared in con- 
nection with motions and other procedures before trial may be em- 
ployed successfully in other merger or antitrust cases in order to 
expedite and shorten the trial as was done in the Bethlehem Steel case. 

That this procedure was successful in reducing the trial time in 
the Bethlehem Steel case is seen from the fact that the trial covered a 
period of four weeks whereas the original estimates by counsel in the 
action were “from six months to one year, more likely a period of a 
year.” © 

It appears that the answer to this question depends almost entirely 
on the degree of completeness of the affidavits as to the facts and 
statistical material contained. This in turn depends on the extent to 
which counsel, who are in possession of the facts, make them available 
promptly to opposing counsel, and on the extent to which the Court 
insists that the trial be limited to issues which are really in dispute. 

It must be remembered that the statistical data in the Bethlehem 
Steel case was in the process of compilation since the defendant corpo- 
rations first publicly announced the proposed merger in the summer of 
1954, and that the defendant steel companies and their counsel were 
extremely cooperative in supplying this information to the Government. 
Such cooperation by opposing counsel and parties is not always present. 
Such cooperation would rarely be found in suits filed after a merger 
has taken place. In merger cases in this posture it appears to be the 
consensus of opinion of the antitrust bar that time runs in favor of the 
defendants. 





© See note 5, supra, at 880. 
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It would further appear that utilizing the Bethlehem Steel case 
procedure might very well be restricted to affidavits and counter- 
affidavits prepared in connection with Motions for Summary Judg- 
ments since only these affidavits would probably possess the complete- 
ness required to make such a procedure useful in shortening trial time. 

As you are aware, affidavits and counteraffidavits are often sub- 
mitted in many other types of pre-trial motions. Notable among these 
in merger cases are affidavits submitted in connection with Motions 
for Preliminary Injunction to prevent the defendants from merging 
pending the outcome of the suit. In view of the time period at which 
these affidavits are filed—usually at the time of the filing of the com- 
plaint—it would appear that these affidavits would as a rule be too 
incomplete as to facts and statistical information to warrant their 
utilization in the subsequent trial. 

In this connection, it might be mentioned that rather extensive 
and lengthy affidavits and counteraffidavits were submitted by the 
parties in the Brown Shoe case in connection with a Motion for a 
Preliminary Injunction by the Government. It is of interest to note 
that at no time did the Court or the parties suggest that these affidavits 
and counteraffidavits be stipulated to and utilized in the actual trial 
in order to save trial time even though at that time the utilization of 
this procedure by the Court in the Bethlehem Steel case was known 
to the Court and parties in the Brown Shoe case. The reason for this 
was probably that the Court and the parties realized that these affi- 
davits and counteraffidavits were too incomplete in the facts and 
statistics presented to warrant their use at trial. 

One final word regarding the utilization of affidavits and other 
papers filed in connection with Motions for Summary Judgment is the 
possibility that such a procedure may have the effect of encouraging 
parties to move for summary judgment in merger cases or in “big 
cases.” The reason for this is that many times parties may be reluctant 
to move for summary judgment under Rule 56 because the work 
entailed in preparing for such a motion might interfere with the normal 
preparation of the case for trial. Indeed, the filing of a Summary 
Judgment Motion may have the effect of delaying a decision on the 
merits if counteraffidavits are not filed promptly, or if the Court does 
not decide the motion promptly. An additional factor, which plain- 
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tiff’s counsel must consider, is that the likelihood of prevailing on a 
Motion for Summary Judgment in many merger cases is not strong.’ 

The burden of proof that the Government or any plaintiff must 
carry in proving a violation of Section 7 has been clearly set out by 
the Supreme Court in the du Pont case* and also by Judge Weinfeld 
in the Bethlehem Steel case. In this regard Judge Weinfeld stated: 


In broad outline, the essential issues which the Court is called 
upon to determine, and as to which the Government has the 
burden of proof are: the line or lines of commerce and the sec- 
tion or sections of the country in which the effects of the merger 
may be felt—in other words, the relevant market with respect to 
both products and geographic areas—and whether there is a 
reasonable probability that the merger may substantially lessen 
competition or tend to create a monopoly within the relevant 
market.® 


Among the more interesting developments or highlights in the trial 
of both the Bethlehem Steel case and the Brown Shoe case are the 
extent to which economists as experts have been relied upon by both 
parties to show that the effects of the merger or acquisition “may 
(or may not) substantially lessen competition or tend to create a 
monopoly within the relevant market.” *° 

In both the Bethlehem Steel case and the Brown Shoe case, the 
defendants relied to a large extent on the testimony of expert econo- 
mists in their efforts to establish that the merger would not have the 
effects proscribed by Section 7. In both cases, the defendants had 
engaged expert economists many months prior to trial in order to 
study the industry, the defendant corporations, and all facts pertaining 
to the law suit. The details of their prolonged study and the extent 
of it was brought out by the expert’s oral testimony at the trial. In 
addition, before the question was put to the expert as to whether or 





7 The reasons given by the Court for denying the Motion for Summary Judgment 
in the Bethlehem Steel case would certainly appear to indicate this if the merger case 
is also a “big case.” See United States v. Bethlehem Steel Corporation and Youngs- 
town Sheet and Tube Company, 157 F. Supp. 877 (S. D. N. Y. 1958). 


8 See note 3, supra 
2 See note 1, supra, at 583 
10 = Ibid. 
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not the merger under consideration would have the anticompetitive 
effects proscribed by the statute, a further foundation was laid to the 
effect that the expert had studied all facts in the case and the industry, 
as disclosed by the record and the exhibits therein, as well as the 
transcript of testimony. 

Vigorous objections were made by Government counsel in the 
Brown Shoe case to this type of opinion testimony which went to the 
ultimate issue in the case. The Government also objected to an expert 
weighing and commenting on the evidence and oral testimony pre- 
sented during the course of the trial even though the expert had not 
observed any of the witnesses in giving their testimony. The Court 
overruled the objection and in so doing made some comments which 
I believe are significant and pertinent in showing the weight which 
will be given testimony by experts as to the ultimate issues by a Court: 


I’m going to overrule the objection and receive the evidence. 
And in the reception of it, this Court is fully cognizant that as 
opinion evidence, it is, and will be considered as advisory .. . 
Factual evidence may be opposite. You may have one fact that 
proves one thing, and another fact that proves another thing, or 
states another thing... 

. . . The witness may answer the question. And in the final 
analysis, the Court will be the one who will have to determine 
the weight and the credibility to be given to all of the evidence 
including opinion evidence. Opinion evidence . . . whether it be 
a case before a Court, or a jury, is purely nothing more than 
advisory, and whether it is, or whether it isn’t helpful is a matter 
for a Court, or a jury to determine. . 

So, I’m going to permit the witness to answer the question, 
and overrule the objection. And I might add that much of this 
witness’ testimony even with relation to some of the charts and 
exhibits falls within the realm of opinion evidence. Some of it is 
factual, perhaps, some of it is within the nature of an opinion." 


The same question arose in the Bethlehem Steel case when on the 
Government’s case in rebuttal, Government counsel asked its econo- 
mist, after laying a foundation to the effect that this expert had listened 





11 Record, p. 4476, United States v. Brown Shoe Co., et al., Civil Action No. 10527 
(E. D. Mo. 1958). 
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to all testimony in the case and reviewed all the exhibits, if the expert 
would agree with the opinion testimony of defendants’ expert econo- 
mists to the effect that the proposed merger would not substantially 
lessen competition. 

The Government’s expert said “No.” 

At this point, the defendants’ counsel objected. In ruling on the 
objection the Court stated as follows: 


Well, Mr. Bromley [Defendants’ Counsel], I would be inclined 
to agree with you and I would strike the testimony of all the 
experts on it if you press your objection. I indicated right at the 
time these experts testified on the subject that the Court was not 
conceding the materiality or relevance of the testimony of the 
witnesses, although you have just made your objection on the 
ground that it was incompetent. I have indicated quite clearly 
that the ultimate question is to be determined by the Court, and 
I am not aware that Congress intended that a case of this type 
should resolve itself into a battle of experts, each giving his 
economic opinion as to the effect of the proposed merger, but 
since it has been taken, as I said, without objection at one point, 
in so far as the experts called by the defendants are concerned, 
it seems perfectly obvious that I must allow this witness to answer. 

If you press your objection I will grant your motion and strike 
the testimony and also strike the testimony of every other expert 
who gave his answer on the subject of the effect in his opinion 
of the proposed merger. You can press it if you want to.’? 


Needless to say, the defendants’ counsel did not press his objection. 
The testimony was not stricken. 

The Court in the Bethlehem Steel case would clearly not allow a 
witness, expert or otherwise, to weigh or pass on the oral testimony, 
exhibits and evidence introduced in the case especially in the case of 
oral testimony of a witness which the expert had not heard or seen. 
This was made clear in the following remark by the Court when an 
expert economist, a witness for the defendants, volunteered the com- 
ment that based on the weight of the evidence that he had seen and 
read, the defendants’ case had been established: 





; 12 Record, Vol. IV, pp. 2585-7, United States v. Bethlehem Steel Corporation, et 
al., 168 F. Supp. 576 (S. D. N. Y. 1958). 
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I have already indicated although I have been taking all of this 
testimony [testimony relating to a “substantial lessening of com- 
petition’’], there is grave question as to its materiality, but I think 
this is going really beyond even the offer of proof made by the 
defendants, where a witness, with due respect to his professional 
standing in the field, undertakes to express a judgment based on 
a review of testimony, where he has not seen the witnesses in 
some instances, or read the evidence, and expresses a judgment 
as to the weight of the exhibits—I certainly will not take anything 
like that.?* 


With these remarks of the Courts in the Bethlehem Steel case and 
the Brown Shoe case, I leave it to you to decide the type of reception 
by the Courts that economist’s opinion testimony has received as to the 
probable effects of the acquisition or merger, and the weight that 
Courts are giving to it. 

Only one further word need be said on this question of expert 
economists rendering opinions on the probable competitive effects of 
the merger and that is this: since it appears very important that a 
foundation must first be laid that the expert has reviewed all exhibits 
and testimony in the case in order for his opinion to have much value, 
the plaintiff might be wise in waiting to put on such a witness—or at 
least to ask this particular question—in their case on rebuttal after 
the defendants have put in their evidence. 

Another problem which would be expected to—and did—arise in 
connection with expert economists, who have made extensive studies 
and prepared voluminous statistics and factual material in connection 
with an industry and defendant corporations, is the extent to which the 
expert could rely on written notes or material in presenting this evi- 
dence to the Court by way of oral testimony. 

From a reading of the transcript, this does not appear to have 
been much of a problem in the Bethlehem Steel case and this was no 
doubt due to the fact that affidavits, containing this voluminous infor- 
mation and data, were available for reference by the expert during 
his testimony since, as discussed previously, they had been stipulated 
to and received into evidence. 





13 [bid., at p. 2512. 
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This problem, however, of an expert economist presenting very 
voluminous material, which has been previously prepared with the aid 
of written notes and materials, was raised and considered in both the 
du Pont case and the Brown Shoe case. 

Counsel in the du Pont case objected to the use of prepared notes 
on the part of a Government expert witness, who was testifying as to 
a study which took several months to prepare and contained thousands 
of statistics and dozens of tables.** The Court in this case allowed the 
witness to resort to these prepared notes to refresh his recollection 
whenever the expert’s memory failed him. 

In the Brown Shoe case, the Court appeared to take a rather dim 
view of objections on the part of Government counsel regarding the 
reading by the defendants’ expert from what appeared to be rather 
extensive notes. This is illustrated from the following statement by 
the Court referring to this problem and taken from the transcript: 


I can see and observe the witness, and I think in view of the 
nature of the testimony that is being gone into and is being given 
that it would be inconceivable and impossible for the witness to 
testify about the matters that he testify to without the help of 
some aid. I realize the standards of testimony, that testimony is 
supposed to be given, that notes are to be used for refreshment. 
The witness has previously testified that the answers he has given 
are his, even though they have been prepared. This is expert 
testimony and this has all been at the discretion of the court.’® 


A related problem to that of rendering opinions by expert witnesses 
on the issue of whether the merger or acquisition may substantially 
lessen competition or tend to create a monopoly is the extent to which 
expert witnesses, who are members of the particular industry and have 
acquired their expertise as a result of experience in the industry, may 
testify as to parallel or past mergers or acquisitions by firms other 
than the defendants’ and the effects of such mergers or acquisitions 
on competition and the remaining companies within such industry. 
There is also a problem as to what extent such evidence may be 
employed to show the existence of trends within the industry, and 





14 The study had also been submitted by the Government to the opposing parties 
several months prior to the hearing. 


18 See note 11, supra, at p. 4580. 
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what the probable effects will be of the merger or acquisition under 
attack. 


The Court in the Brown Shoe case allowed such opinion and fac- 
tual testimony by industry witnesses, such as shoe retailers and manu- 
facturers, as long as the proper foundation was laid as is required 
with other types of expert testimony. This foundation consisted in 
establishing the witness’ experience and background within the in- 
dustry, and that the witness was in a position to observe or be aware 
of these past mergers and acquisitions and to have observed or ex- 
perienced their effects on competition within the industry and the 
remaining firms within the industry. 

The Court’s reasoning in permitting such testimony and the con- 
ditions of its admissibility and employment are of significance as 
illustrated by the following statement of the Court taken from the 
transcript of record: 


. . . Certainly the best proof of the pudding is in the eating, 
and the effect that mergers would have would be in the ex- 
periences that people have who are on the outside and confronted 


with the situation that is created, or brought about . . . [by 
the merger]. 
. . . I would think that . . . the Government would be per- 


mitted to show, if they could, in certain cities as to actually what 
did happen as a result of the mergers as far as the competitive 
nature of the shoe business was concerned in certain localities. 

The only question presented here is whether or not something 
that happened in another city between persons entirely foreign to 
this suit, as far as the parties are concerned, the outside parties, 
whether or not that shows any trend in the shoe industry, and 
whether or not the Government then is entitled to offer proof 
along those lines. 

I would say that as an isolated matter they probably would 
not, and I think that the final weight, or credit to be given to 
that testimony would depend upon the total or the sum total 
of what is offered in that respect. If . . . [the Government] just 
offer one witness and then forgot about it, certainly this testimony 
would not have much weight or value. 

If . . . [the Government] can show that these things have 
happened, then if that can be tied in with the allegations and 
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proof of testimony on their part that . . . [the defendants] were 
doing the same things, then perhaps that testimony would be 
entitled to some weight and credit. 

In view of the wording in the statute [Section 7] and in view 
of the statement by Government counsel that they intend to 
offer and keep up this testimony, the record may show that the 
objection will be overruled. The Court, of course, will consider 
the matters of law that are presented to this particular question, 
and as to the weight and credit of the testimony at the time he 
considers the issues in the case.'® 


In passing, I might state that the Government in the Brown Shoe 
case relied exclusively on industry witnesses, both shoe retailers and 
manufacturers, as contrasted to expert economists, in their endeavors 
to establish that the effects of the merger under attack may substan- 
tially lessen competition or tend to create a monopoly. 

Although all types of evidence have been introduced by the parties 
going to the question of whether the merger under consideration may 
result in a substantial lessening of competition, including the opinion 
testimony of expert economists and industry witnesses, as I have just 
discussed, other important evidence going to this issue is the market 
shares possessed by the defendant companies. 

Before the market shares possessed by the defendant companies 
can be computed, however, it is necessary that total market figures 
or universe figures in the relevant geographic market areas be obtained 
for the particular products or product involved in the case. This, as 
will be seen, may not always be an easy task. 

Obtaining total industry figures for the nation as well as by region 
was a comparatively simple task in the Bethlehem Steel case since a 
trade association for the iron and steel industry, The Iron and Steel 
Institute, had for years collected, compiled and published one of the 
most comprehensive arrays of individual company and industry statis- 
tics to be found in any industry in the nation. 

In the Brown Shoe case, the parties were in agreement that the 
shoe retailing market was primarily local in scope, although there were 
differences between the parties as to the breadth’ of this local market. 
Thus, in order to evaluate the market shares of the defendant corpora- 





16 See note 11, supra, at pp. 578-80. 
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tions in the geographic relevant markets, it was necessary to obtain 
total shoe sales or universe figures for these numerous local markets. 

By contrast to the Bethlehem Stecl case, no such figures were 
available. Although total shoe sales in pairs and dollars were available 
for the nation as a whole, figures for regional or sectional areas were 
not available since no census or survey was ever taken for these geo- 
graphical areas. 

In order to obtain universe figures for these local areas, the parties 
each engaged experts in statistics and marketing to develop or compute 
these local, total shoe sales by statistical methods. Both experts, en- 
gaged by the parties, came up with similar methods for computing 
these local shoe sales which I will briefly describe, and in the process, 
oversimplify : 

First, the total apparel sales for these local areas was estimated by 
use of data and information obtained as part of the 1954 Census of 
Business and also from a very detailed merchandise line analysis made 
in the 1948 Census of Retailing which was not done in 1954. To 
these total apparel sales were applied certain percentage factors to 
obtain the shoe sales since it was found that shoe sales account for a 
relatively constant percentage of apparel sales. These estimates were 
then in terms of dollar sales, and the Government’s expert went 
further and converted this into pairs and also broke them down by 
men’s, women’s and children’s shoes. 

These estimates of total shoe sales for the areas in question were 
offered to the Court as estimates, which were reasonably accurate 
for the purposes for which they were to be employed. No claims of 
infallibility were made for them by the experts who computed them. 

The Court admitted the estimates into evidence over objections of 
the other party, upon a showing that: the estimates were obtained 
by using recognized and approved statistical methods; no other figures 
with more accuracy were available; the estimates were reasonably 
accurate for the purposes for which they were being used in the case; 
and although their accuracy could be improved somewhat by addi- 
tional expenditures and time, this increased accuracy did not warrant 
the additional expenditures. 

Since we are so often confronted with similar problems as that 
faced by the parties in the Brown Shoe case where precise and exact 
figures or censuses are not available, and reasonably accurate estimates 
must therefore be employed, I believe that some of Judge Weber’s 
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remarks in admitting these total shoe sales estimates in this case would 
be helpful as a guide regarding the criteria that Courts employ in 
considering whether to admit estimates which are not precise but only 
just that—estimates. After stating that there was no other way of 
obtaining total shoe sales for these areas precisely except to go into 
each of these local areas and make a survey, which would itself be 
subject to error, the Court went on to say: 


. .. I further think that, in the light of the testimony of the wit- 
ness, that this is probably the only way and the only means that 
some estimate of the overall shoe sales in particular areas an: 
cities could be arrived at. As had been indicated by the witness: 
there are other surveys and other ways in which they could have 
been made, which would have necessitated much more time and 
much more effort in the preparation. And he said further, in 
connection with that, that even were these other methods em- 
ployed, that there is no assurance that it would be any more 
accurate or correct than the way in which he has prepared it. So 
it will be received in evidence and the things that have been raised 
on the direct examination and the cross-examination and in the 
objection itself will be considered in the weight of the exhibit 
itself as to its credibility.*” 


Due to the issues, which were present in the hearing on the decree 
to be entered in the du Pont case held subsequent to the reversal and 
remand of the case to the District Court by the Supreme Court, this 
hearing probably set a milestone in the use of estimates and projections. 

For example, the decree proposed by the Government in the hear- 
ing, which was opposed by all other parties, provided for the sale of 
approximately one-third of the General Motors: stock held by the 
du Pont Company over a ten-year period. The issue was raised as to 
whether this amount of General Motors stock could be sold during 
this period without undue market price declines in the price of the 
outstanding stock of General Motors Corporation and other possible 
effects. 


The Government in support of its proposed decree offered evidence 
on this issue, which consisted of estimates and projections pertaining 





17 See note 11, supra, at p. 1889. 
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to the future growth and development of the stock market in the next 
ten years. This included estimates and projections, prepared by expert 
witnesses called by the Government, of the future growth and develop- 
ment of all types of institutional investors such as closed and open- 
end investment companies, insurance companies and pension funds. 
Estimates were also prepared as to the degree to which such institutions 
would invest in equities such as common stocks. Finally, estimates 
were obtained as to the actual minimum amounts of General Motors 
common stock that such institutional investors would purchase during 
the next ten-year period. 

These estimates and projections, as well as many others such as 
whether offerings of securities in various amounts and under various 
conditions would cause a decline in the market price in the outstanding 
securities of the same company were admitted by the Court.’*® 

As I stated earlier in my discussion, in addition to having the 
burden of showing the detrimental competitive effects that may result 
from the merger or acquisition, the Government or plaintiff also has 
the burden of proof as to the line or lines of commerce and the section 
or sections of the country in which the effects of the merger may be 
felt. In this connection some rather interesting problems were pre- 
sented in both the Bethlehem Steel case and the Brown Shoe case. 

One question pertaining to this burden of proof of the Government 
or plaintiff that I should like to take up at the outset is whether the 
defendants should set forth their lines of commerce and sections of 
the country in the event they disagree with those set forth by the 
Government or the plaintiff. 

In the Bethlehem Steel case, the Court directed or at least strongly 
suggested that both parties set forth their lines of commerce and 
sections of the country and both parties did so. In fact, in at least 
one place in the transcript, the Court seemed to indicate that the de- 
fendants’ position in this regard must be set forth. This is illustrated 
by the following remark by the Court directed to one of the counsel 
of the defendants: 


I think your questioning has raised some doubts in.my mind as 
to your original position, and I think the Court in its quest for 





18 See note 3, supra. 
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facts is entitled to have you state your position, whatever it 
ultimately is, with respect to the lines of commerce.'® 


By way of contrast, the Court in the Brown Shoe case did not 
require the defendants to set forth their lines of commerce and sections 
of the country and they did not do so. 

In this case, the defendants devoted their efforts to rebutting or 
attacking the Government's lines of commerce without ever settine 
forth affirmatively their own. But, by their method of rebuttal anc 
attack, as well as the presentation of their case, what they regarded 
the lines of commerce and sections of the country to be became ap- 
parent. As a result, the Government also offered evidence rebutting 
what the Government considered to be the lines of commerce and 
sections of the country of the defendants. 

In the final analysis, it would appear that it is largely academic 
whether the defendants affirmatively set forth their lines of commerce 
and sections of the country, in opposition to the Government's, or 
instead limit their efforts to rebutting the Government’s position in this 
regard without setting forth any lines of commerce or sections of the 
country of their own. The reason for this belief on my part is that 
if the defendants attack on the Government's position is going to have 
any direction or focus, it would appear, as a practical matter, that it 
would have to be made with the principal theme behind it that some 
other line or lines of commerce or section or sections of the country 
are more reasonable than those set forth by the Government or plain- 
tiff. One cannot read the defendant's trial brief or the record in the 
Brown Shoe case, for example, without having a clear idea as to the 
lines of commerce and sections of the country the defendants were 
advocating even though they affirmatively did not set them forth. 
Since this is true, there would appear to be little reason why defen- 
dants could not state their lines of commerce and sections of the 
country at the outset, and why they should not be required to do so. 

Turning to the problems of proving the line of commerce in a 
merger case, each case appears to present a new challenge. 

Due to the nature of the products involved in the Brown Shoe 
case and the Bethlehem Steel case, the problems of proof and type 





19 See note 12, supra, at Vol. II, p. 786. See also statement by defendants’ counsel 
to the effect that the Court ordered the defendants to set forth their lines of commerce 
ind sections of the country. Seminar on Protracted Cases, 23 F. R. D. 319, 421 (1958). 
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of evidence presented pertaining to lines of commerce in these cases 
were entirely different. 

The Bethlehem Steel case was, of course, concerned with the 
products of the iron and steel industry, which as a group to use the 
words of Judge Weinfeld, “are generally standardized and are not 
subject to the vagaries of style appeal.” 7° 

By complete contrast, the Brown Shoe case was concerned with a 


‘ 


consumer product which is very much subject to the “vagaries of 
style appeal” and to consumers’ tastes. Thus, in order to determine 
the lines of commerce as well as the sections of the country in the 
Brown Shoe case, it was deemed necessary to determine the purchasing 
habits of consumers regarding shoes. 

A great amount of variety of evidence was introduced by both 
parties on this issue including statistics, advertising materials, and 
studies and surveys prepared by advertising agencies and others. 

Probably the most important evidence introduced on this issue 
by both parties was the oral testimony of witnesses from the industry 
such as shoe retailers and manufacturers, whose livelihood depended 
on their ability to make timely and accurate observations and decisions 
pertaining to consumers’ tastes and purchasing habits. 

In view of the numerous relevant geographic markets which ex- 
isted in the case, the Government in calling such witnesses did so by 
selecting them to be representative of regions of the United States in 
which they were located. In making this selection the population in 
the areas as well as the type of retail outlet was considered. Thus 
each witness was representative of a large number of similar witnesses 
and relevant markets. Such an approach was required since to have 
called witnesses from every relevant market involved in the case to 
testify as to consumer tastes and habits in that market would have 
meant calling literally hundreds of witnesses. In rebutting the Govern- 
ment’s case, the defendants similarly restricted their rebuttal by way 
of oral testimony to those representative relevant markets selected by 
the Government. However, statistical and other types of evidence 
were introduced as to all sections of the country such as showing the 
location and types of stores, and prices of the shoes handled by both 
defendants. 





20 See note 1, supra, at 593-4 
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Neither side attempted to put on any witnesses, who were only 


consumers, in apparent recognition of the futility of such a procedure 
in view of the vast number of consumers involved. In view of this, 
it would appear that the employment of some type of sampling pro- 
cedures or sample surveys would be useful in similar cases. 

The Government attempted unsuccessfully to introduce such a 
sample survey, which purported to show the effect of price differences 
on the purchasing habits of a large number of women. 

Since a definite trend to employ and introduce sample surveys 
is discernible in recent antitrust cases and hearings, it might be of 
interest to discuss briefly how this sample survey was obtained and 
the reasons for the Court refusing its admission. 

In 1950, the Bureau of Labor Statistics conducted a “Survey of 
Consumer Expenditures,” which consisted of a cross-section survey of 
representative consumers. The Bureau obtained detailed data as to 
expenditures and savings covering some 1500 to 2000 items of selected 
representative families in 91 cities. These cities were also chosen to be 
representative of the entire United States. The Bureau’s purpose in 
conducting the 1950 survey was primarily to revise the structure of 
their Consumer’s Price Index although it was intended to be and was 
used for other purposes.** 

The Bureau, in conducting this 1950 survey, collected detailed 
data relating to shoes and prices paid for shoes. The Government 
employed this data pertaining to shoes for the preparation of a study 
consisting of a sample survey intended to be representative of the 
effect of price in the shoe purchases of some 11 million women con- 
sumers.** This was done with the approval, after consultation, of 





21 For a discussion of the 1950 Survey of Consumer Expenditures, and the methods 
and manner utilized in conducting the survey, as well as the selection of the cities and 
families to be included within the sample, see United States Bureau of Labor Statistics, 
Monthly Labor Review, Vol. 72, No. 1, pp. 56-59 and No. 4, pp. 430-36 (1951). It 
would appear that the data collected in this survey would perhaps be of aid in 
proving issues in any antitrust case involving ordinary consumer products in which 
consumer tastes and preferences play a role. This data compiled from the survey has 
been included in an eighteen volume study of monographic series prepared by the 
Wharton School of Finance, University of Pennsylvania. 


22 The Government did not actually use the data contained in the 91-city study 
but instead used the data contained in a 17-city subsample, prepared by the Bureau 
to be representative of the larger 91-city sample. 
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the Bureau as to appropriateness of employing this data for this pur- 
pose. 

After extended argument and briefs submitted on the question, 
the Court ruled that the survey was inadmissible. 

The reasons of the Court for refusing its admission were: (1) 
the survey contained hearsay and (2) since the original survey by 
the Bureau was not conducted for a purpose for which the Govern- 
ment had employed it, a question existed as to whether the terminology 
used by the interviewers in the survey had the same meaning as the 
terminology being used in the case. The Court indicated that a survey 
conducted for one purpose may be perfectly accurate for that purpose 
but of questionable accuracy when employed for a different purpose.** 

Perhaps two points can be made in connection with the Court’s 
ruling on the admissibility of this sample survey. 

The first is that the Court in ruling the survey inadmissible by 
reason of the fact that it contained hearsay did not do so by a technical 
application of the hearsay rule but gave extensive consideration as to 
whether the hearsay characteristics might introduce the danger of 
inaccuracies. The Court did not appear to take a position that all 
sample surveys are inadmissible because of the usually unavoidable 
hearsay data that is present in such surveys due to the methods used 
in the conduction of such. 

Secondly, although a sample survey prepared for some purpose 
other than for use in connection with a lawsuit may have the virtue 
of objectivity,2* at the same time the danger exists that the survey 
may not be directed at precisely the same problem as exists in the 





23 See Memorandum Opinion by Judge Randolph N. Weber filed on October 3, 
1958, United States v. Brown Shoe Co., et al., Civil Action No. 10527 (E. D. Mo. 
1958). Another ruling by Julge Weber, which may be of interest to members of the 
Antitrust Bar and contained in the same Memorandum Opinion, is that material repro- 
duced and certified from the Source Book Volumes of the Bureau of Internal Revenue 
is admissible without the necessity of calling a witness from the Bureau of Internal 
Revenue to identify the material. The material, introduced in this case, consisted of 
the number of tax returns received from firms engaged in the manufacturing of leather 
footwear and a grouping of the firms by their appropriate asset class for the years 
1947 and 1955. 

24 This factor is often emphasized by Courts in considering the admissibility of 
sample surveys. See the Findings of the Court in State Wholesale Grocers v. Great 
Atlantic and Pacific Tea Co., 154 F. Supp. 471, 497-8 (N. D. Ill. 1957). 
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case or may not employ the same terminology which is being used in 


the proceeding. 

A sample survey was also introduced by the defendants in the 
relief proceeding in the du Pont case, which I would like to discuss 
briefly. The defendants in this proceeding engaged a siatistical re- 
search organization to conduct a survey of du Pont stockholders for 
the purpose of estimating the additional income taxes that would be 
payable by them if the General Motors stock held by du Pont were to 
be distributed in accordance with the decree proposed by the Govern- 
ment. This survey was intended to include within its scope approxi- 
mately 31 million shares of du Pont stock owned by approximately 
182 thousand stockholders. 

Since this survey was innovational in many respects and probably 
the only survey of this exact type ever conducted, I would like to 
briefly and very generally outline some of the procedures used. 

The shares of stock to be included in the sample were selected from 
the stockholders of record, within the scope of the survey, by a 
mechanical IBM process. For example, every 2000th share was 
selected from stockholders of record holding 100 shares of stock or 
less. Questionnaires were then sent by mail to each such stockholder 
selected, or in case of stock held by nominees, questionnaires were 
included for further submission to the beneficial owners of the stock, 
in order to obtain certain tax information. From the tax information 
finally received, the essential portions of the stockholders’ 1957 income 
tax return was reconstructed and the additional tax computed. By 
applying appropriate weights to each such response received, the 
additional tax payable by all the shares represented by the response 
was computed. 

The defendants received responses which purported to be repre- 
sentative of approximately two-thirds or 20.5 million shares of du Pont. 
No responses were received for one-third of the shares intended to be 
included in the survey.** 





25 The defendants did not know what proportion of the questionnaires were 
answered and returned by the recipients. The initial selection of the sample of du Pont 
stockholders to be surveyed was as follows: For individuals, trusts, estates and other 
stockholders holding 100 shares or less, every 2000th share was selected; for stock- 
holders of record owning between 101 and 1000 shares, every 1000th share was selected ; 
and all shares were included of record stockhulders holding more than 1000 shares. 
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It required several months for the defendants to set up the pro- 
cedures and to conduct this survey. The time and expense entailed 
in conducting the survey are perhaps indicated by the fact that 36 
cardboard cartons (2’ x 2’ x 3’) were required to contain the work 
papers and correspondence used in connection with this survey. 

The admissibility of this survey, introduced by the defendants in 
the du Pont case, is presently under consideration by the Court in 
that proceeding in connection with a Motion to Strike by the Govern- 
ment. 

It may be of interest to note that the Government did not disagree 
with or attack the statistical or mathematical technique, referred to as 
probability sample, emploved by the defendants’ expert in this survey. 
The Government’s objections were instead directed to hearsay dangers 
introduced by the methods and procedures utilized in obtaining the 
information from the stockholders and also some of the assumptions 
made in connection with the survey. 

Many commentators and members of the Bar had predicted that 
in view of the prospective or futuristic nature of Section 7, merger 
cases would wind up with the parties, as well as the Court, engaging 
in speculation, prophesying, stargazing and crystal-balling. 

The trials of recent merger cases have indicated that these gloomy 
and dire predictions have not come true. 

Recent merger cases such as the Bethlehem Steel case, Brown Shoe 
case, as well as the case of United States v. Maryland and Virginia 
Milk Producers Association, Inc.*® have been tried expeditiously and 
efficiently without undue waste in time or expenditures of either the 
Courts or the parties in spite of the complex problems of proof and 
factual situations that such cases present as illustrated in part by these 
examples. 

The reasons for this have been clearly set forth in the Court opin- 
ions which have been rendered thus far. 

In the Maryland Milk Producers cases the Court gave the reason 
as follows: 


The Court might observe at this juncture that, as the result 
of the efforts of counsel and the commendable cooperation be- 
tween them, the various discovery weapons provided by the 





26 107 F. Supp. 799 (D. D. C. 1958) 
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Federal Rules of Civil Procedure have been used in this litigation 

to the utmost extent. Requests for admissions numbering 1624 

were submitted by the plaintiff and 211 such requests were sub- 

mitted by the defendant. The great majority of these requests 

resulted in admissions. Interrogatories were used to a consider- 

able extent and stipulations were made as to authenticity of 

documents. In addition, numerous stipulations of facts were 

entered into, some at a series of pretrial hearings and others 

outside of the courtroom. 
The result of this enlightened course of procedure has been 

that the factual disputes have been reduced to a minimum and 

the amount of evidence to be introduced at the trial has been 

greatly reduced in volume, thereby shortening the trial by a con- 

siderable extent.?” 


Similarly, in the Bethlehem Steel case: 


This hope has been realized, and we have now finished the 
Big Case in a matter of four weeks, I believe. This has been due 
in no small measure to the attitude of counsel, both Government 
and defense counsel (Mr. Dobey and Mr. Melchior, Mr. Bromley 
and Mr. Seymour, and their respective associates) who, in an 
understanding of the complexity of the issues in the case, the 
problems presented, and the myriad details to be considered by 
the Court in reaching a conclusion, have narrowed the scope of 
the trial by stipulations as to many matters. Their cooperative 
attitude is in accord with the best traditions of the Bar, and they 
are all to be commended for setting an example which, while it 
may not apply to every big case, may well be emulated in other 
instances.** 


The opinion of the Court in the Brown Shoe case is still pending, 
but a review of the record in that case indicates that counsel similarly 
cooperated in simplifying and resolving the problems which arose and 
stipulating to many facts not in dispute. 

This completes my discussion of some of the trial problems raised 
in recent merger cases, and how the parties and the Courts involved 


Ttatna 





27 Id. at 801-2 
28 See note 12, supra, at Vol. IV, p. 2608. 
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handled these problems, along with the procedures and methods util- 
ized by the Courts and the parties in such cases. 

The problems and procedures discussed are not intended to be 
exhaustive or all-inclusive of the problems considered or procedures 
utilized in such cases. Many of these same problems, however, will 
probably arise in connection with future trials of merger cases. Per- 
haps the methods and procedures utilized by the Courts and the parties 
in these cases will be of aid in providing a solution. 

It should be pointed out, however, that despite the use of these 
procedures and the careful cooperation by counsel, which simplified 
the trials of these cases by eliminating and avoiding unnecessary dis- 
putes, the parties nevertheless were not denied the opportunity to fully 
present their cases. 
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TOWARD THE INTEGRATED TRIAL 
OF AN ANTITRUST CASE 


by 


Wituiam L. McGovern* 


Since the bench and the bar first became acutely aware of the 
problems created by the trial of a protracted case, especially the 
“big” antitrust case, a tremendous amount of time and energy has 
been devoted to the creation of pre-trial and trial techniques designed 
to expedite the trial of a big case. Curiously, in the blizzard of 
committee and subcommittee reports that have emerged since the 
Prettyman Report,’ there has been precious little attention paid to 
the problems of post-trial hearings in antitrust litigation. And this 
despite the fact that the history of major antitrust cases in the last 
20 years reflects that in a great many of them far more time and 
attention, both legal and judicial, were devoted to post-trial matters 
than pre-trial or trial. 

The trial of the Pullman case, for example, which was filed in 
July 1940, was dispatched in fairly short and clean cut order with 
a final decision on April 20, 1943. This decision, inter alia, directed 
a final decree which provided for divorcement of the operating and 
manufacturing companies and subjected the new operating company 
to certain injunctive provisions (50 Fed. Supp. 123). In short, pre- 
trial and trial of the case required two years and nine months. 
There then ensued an extremely complicated set of maneuvers with 
respect to relief which consumed three and one-half years of opinions, 
supplemental opinions, hearings, appeals, petitions for reconsider- 
ation, etc. 

The disproportionate amount of time spent on questions of relief 
in the Pullman case is, as we all know, characteristic of a large number 
of major antitrust cases, such as the GE, Imperial Chemicals, and 
Boxing cases. This long delay between final adjudication of liability 
and closing the book on the case in the final judgment would appear 
to be attributable to two basic causes: (1) reluctance of courts and 





* Member of the Bar, Washington, D. C. 
1 Judicial Conference Committee, 1954, 13 F. R. D. 62. 
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parties to come to grips with the problems inherent in adequate 
relief; and (2) the almost complete divorcement that has been 
allowed to develop in the trial of most major cases between liability 
and relief. 


(1) Relief has always been the Achilles heel of the antitrust laws: 
Courts will frequently lead the forces of competition bravely up 
Sherman hill to a ringing denunciation of the evils of monopolies 
and restraints in a colorful opinion on liability. But once they cross 
the brow of the hill and face the problems of divorcement and effec- 
tive injunctive provisions, they seem to experience what Edmund 
Wilson has described as “the shock of recognition.”” The procrasti- 
nation and delay that then ensues often suggests that the courts 
hoped the problems of relief would disappear if their solution could 
be postponed a year or two longer.” 


(2) For a court faced with the staggering task of trying a major 
antitrust case, the suggestion that all questions of relief be deferred 
until liability is first established has the seductive lure of a siren’s 
song. The court’s natural propensities in this direction are usually 
aided and abetted by the unwillingness of government counsel to 
give any serious thought to relief prior to trial of a case. The result 
is necessarily a two-stage trial in which the dramatic difference be- 
tween the trial hearings on liability and the post-trial hearings on 
relief are frequently such as to lead one to suppose that two different 
cases were being tried. 


Perhaps it is high time to re-examine whether the determination 
of liability in a major antitrust case almost in a complete vacuum, 
insulated from all considerations of relief, doesn’t itself operate to 
protract the trial of such cases beyond all reasonable lengths. We 
all know it is a delightful pastime to speculate about such attractive 
abstractions as “market,” “imperfect competition,” “conscious par- 
allelism,” “functional interchangeability,” etc. It is quite a different 
matter to get down to short strokes with the problem of rending 
apart a long existing business entity in the interest of creating con- 
ditions necessary for the preservation or recreation of competition. 





2 This is not to deny, of course, as Judge Wyzanski noted in United States v. 
United Shoe Machinery, 110 Fed. Supp. 295 (1953) that “a trial judge is only one 
man” and in dissolving industrial units “should move with caution and humility.” 
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Post-trial hearings and proceedings are usually concerned with 
(1) findings of fact and conclusions of law, and (2) relief. I suggest 
we stop today, briefly, and inquire whether findings and questions 
of relief cannot somehow be woven together with questions of liability 
so that the trial of an antitrust case comes more to resemble a single 
integrated whole. 


I 


Findings and Conclusions 


It is now generally agreed that “Proposed findings of fact and 
conclusions of law should be submitted prior to the final argument.” * 
This recommendation of the American Bar Association’s committee 
currently seeking to streamline the “big case” merely strengthens and 
reaffirms the suggestion of the Prettyman Report: 


“Most judges find it helpful to require that proposed findings 
be filed, either by both parties or by one party with exceptions 
by the other. Your Committee suggests that the complaining 
party be the initial movant in the latter event, because it is 
our view that in these cases the finding of the facts should 
precede the decision. Whenever proposed findings are submitted 
in this manner, full oral argument on the facts should be had 
thereafter.” * 


“It is not believed that an announcement of the decision in the 
case, without more, and thereafter a preparation of findings of 
fact by the successful party is a desirable practice. The facts 
as found from the evidence of record should be the premise 
upon which the determination of the issues is reached.” 





3 Recommendation J, Streamlining the Big Case, Rept. of Spec. Comm. of Anti- 
trust Section of A. B. A., Sept. 1958. 


# 13 F. R. D. 82; compare this guarded recommendation of proposed findings 
before opinion by the Prettyman Report with Judge Prettyman’s strong endorsement 
of the same practice in agency proceedings, Prettyman, Trial By Agency, p. 7 (1959): 

“The law requires that findings of facts be upon evidence, and that conclusions 
of law be upon these findings. It does ot countenance preconception or unsup- 
ported assumptions as substitutes for cold, hard facts spread upon the record. 
It forbids findings fitted to a predetermined result or to a cause.” 
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Despite these recommendations, many pieces of judicial rhetoric 
are still appearing in the form of final opinions with a notation at 
the end, “submit proposed findings.” All too often such post-opinion 
findings are regarded by litigants as an invitation to bolster the 
court’s opinion for purposes of appeal. In any case, they obviously 
contribute nothing to the clarity of judicial thought or lack of it, 
in the opinion. 

One certain way to ensure that lawyers do their homework and 
make their utmost contribution to the correct determination of the 
case is to require that proposed findings be submitted in each case 
prior to or together with submission of the final brief, and that 
the factual propositions argued in the brief be annotated to the 
findings of fact. If, in turn, the findings are required to be anno- 
tated to the record, the court is offered some reasonable assurance 
that the arguments in the brief will bear some reasonable relation- 
ship to the factual context of the case. On the other hand, if counsel 
is compelled io prepare his findings and carefully annotate them 
to the record before trying his hand at briefing, he will find that 
the record tends to establish some rather sober bounds to his literary 
flights of fancy. 

Indeed, one group analyzing the problems engendered by the 
protracted case has suggested that proposed findings should be re- 
quired after discovery is completed and the pre-trial process is moving 
toward conclusion, but before trial.* In the experience of some judges, 
such early submission of proposed findings has produced argreement 
between counsel on a large number of findings. 

Finally, even if it is envisaged that post-trial hearings on relief 
may be needed, there is no reason why proposed findings at the 
end of trial should not be addressed to relief insofar as the record 
permits. For example, there is no reason why the government 
should not tender findings designed to show the severability of the 
various parts of the corporate anatomy which they propose to ask 
the court to divorce; conversely, defense counsel could address their 
thoughts to the integrated nature of the operations under examination. 
But the extent to which the record will permit proposed findings 
bearing on relief will depend very largely upon the willingness of 





5 Proceedings of the Seminar on Protracted Cases, New York University Law 
Center, Aug. 1947, 454 
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the parties, particularly the government, to discuss relief in some 
detail during the pre-trial proceedings. 


II 
Relief 


To mention relief during the pre-trial stages of the liability phase 
of a big case is rather like mentioning a rope in the house of a man 
who has been hanged. It disturbs the pious revery of defense counsel 
who, under no view of the facts, are able to visualize any need for 
relief and who can’t help anticipating retrying the case on the relief 
phase. It unsettles government counsel to have to exposit their anti- 
trust theology in concrete terms of the relief to be sought; they also 
fear that it might operate to circumscribe the furtherest reaches of 
their discovery program, and, even worse fate, lead to what they 
like to style premature settlement talk.® 

But, obviously, serious consideration of relief, however unpalatable, 
before the battle of papers begins on the record, is a salutary dis- 
cipline for all concerned. The courts, particularly in their own self- 
interest should be alert to force some hard, cold thinking about 
the realistic bounds of relief that may be anticipated. For example, 
in a monopolization case, it may prove a complete waste of time 
to undertake the proof or justification of certain exclusive arrange- 
ments, as to the existence of which there isn’t any real dispute and 
as to defense of which counsel don’t entertain any real hope. 

It was in recognition of the desirability of serious discussions of 
relief in advance of trial, that the Report of the Special Committee 
of the Antitrust Section of the American Bar Association recently 
recommended : 7 


“Recommendation: After discovery has been substantially com- 
pleted in civil antitrust suits brought by the government, one 





6 More recently they have become concerned, and properly so, that courts in 
their anxiety to dispose of the case may reverse the whole process and conduct only 
a short hearing on relief on the assumption that liability has been established, thereby 
depriving the government of the opportunity to demonstrate the need for more strin- 
gent relief. See United States v. Standard Oil of Cal., 1959 Trade Cases, J{]66, 399 
(June 19, 1959). This technique is particularly dangerous where monopoly power is 
involved and the need is to dissipate the power, not merely restrain its baleful 
exercise. 


7 Supra, footnote 3, Recommendation G. 
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or more pre-trial conferences should be devoted to the question 
of the relief sought by the plaintiff. 

























Discussion: Frank discussion of the government’s objectives in 
civil cases may aid the trial judge in appraising the relevance and 
—more important—the significance of the proofs when they are 
offered. 





There is a further advantage to be gained in discussions of relief. 
In civil antitrust litigation, where the government is the plain- 
tiff, the case often proceeds to trial through lack of agreement 
as to (1) what relief would be appropriate were the allegation: 
of the complaint proved in their entirety, or (2) what relief the 
government and the defendants would be willing to accept in 
a consent decree. Discussion of these matters at pre-trial con- 
ferences may serve to dispose of the case without trial. Although 
judges should be very circumspect in their efforts to persuade 
the litigants to settle, they need not sit by helplessly as the case 
moves inexorably toward protracted trial, where there is sound 
reason to believe that a calm discussion of the government’s 
objectives may lead to a resolution of the differences between the 
parties in advance of trial.” 


It would seem that all men of good will can only say “Amen” 
to this recommendation. Whatever our individual dedications to 
notions of tactics and strategy in trying a big antitrust case, enlightened 
self-interest may well dictate that regarding the case as a single 
integrated whole may well better serve our respective purposes than 
the fragmentary approach that has prevailed so often in the past. 








SOME PRACTICAL ASPECTS OF CONDUCTING 





AN ANTITRUST HEARING BEFORE THE 


FEDEDAL TRADE COMMISSION 


by 


FLETCHER G. CoHNn* 


My understanding of the assignment given me is, that it refers 
to my practical experience in trying so-called antitrust violations before 


hearing examiners of the Federal Trade Commission. 


You have heard the very excellent address of Mr. Reycraft of 
the Antitrust Division of the Department of Justice, in which he dis- 


before Federal District Judges. 


same violations. 


Commission. 


Commission. 


cussed the trial of antitrust violations by the Department of Justice 


I shall make no attempt to discuss the interrelationship between 
the Department of Justice and the Federal Trade Commission con- 
cerning antitrust cases. All I need to say is, that where concurrent 
jurisdiction has been given by statute to both of these agencies regard- 
ing antitrust matters, an amicable and satisfactory arrangement has 
been worked out whereby there has arisen no conflict between Justice 
and the Federal Trade Commission in preventing duplicate trials 
by both government agencies against the same parties based upon the 


However, there are both differences and similarities in the forums 
in which Department of Justice and Federal Trade Commission cases, 
involving antitrust violations, are tried; to wit, respectively, Federal 
District Courts and hearings before Examiners of the Federal Trade 


The Federal Judge, as we all know, is appointed by the President, 
with the advice and approval of the Senate, for a lifetime tenure; 
the Hearing Examiner, as I understand it, is qualified as such by the 
Civil Service Commission, but is an employee of the Federal Trade 


The fact that counsel supporting the complaint in an antitrust 
proceeding in the Federal Trade Commission is also an employee 
of the Commission has given rise to some beliefs that Examiners, 





* Bureau of Litigation, Federal Trade Commission. 
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because of this, may tend, in a sense, to favor their fellow employees 
in the trial of the case. As one who has tried cases in the Federal 
Trade Commission for over twenty years, I can personally assure 
you that this is not true; as a matter of fact, if anything, perhaps 
because of this thoughtless accusation, Examiners tend to “lean back- 
wards” so as to avoid even the remotest suspicion that, in any way, 
they are partial to attorneys for the Commission. 

While the salary of the Federal Judge is fixed by statute and that 
of the Examiner by the Civil Service Commission, this, to me, is of 
no consequence. 

Of course, a Federal Judge can only be removed by impeach- 
ment, whereas, theoretically, an Examiner can be discharged by the 
Federal Trade Commission. But, as provided in Section 11 of the 
Administrative Procedure Act, before the Commission can discharge 
an Examiner, it must prove to the satisfaction of the Civil Service 
Commission that this is the proper action. I might say, parenthctically, 
that no Examiner has ever been discharged by the Commission. 

The Rules of the Commission do provide, however, that an Ex- 
aminer may be disqualified from presiding in a particular case (Rule 
3.15(f)), after the party who believes that the Examiner should be 
disqualified to preside, or to continue to preside at a hearing, has filed 
with the Commission a motion to so disqualify the Examiner; and 
his motion must be supported by affidavits setting forth the alleged 
grounds for disqualification. This motion is served upon the Examiner, 
and he has ten days thereafter within which to reply. If the Examiner 
fails to disqualify himself within ten days, then the Commission de- 
termines the validity of the grounds alleged, either directly, or on the 
report of another Hearing Examiner appointed to conduct a hearing 
for that purpose. 

I am happy to say that no Examiner has ever been disqualified 
under this provision of the Commission’s Rules. 

Therefore, in effect, since the Examiner is appointed for an in- 
definite term by the Commission, his tenure in office is as secure as 
that of a Federal Judge. 

Probably the principal difference, at least in form, is that the Rules 
of the Commission provide for an interlocutory appeal, during the 
course of the hearings at the Commission from any ruling of the 
Examiner, whereas there is no such privilege given during the trial 
of an antitrust case before a Federal Judge. 
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This difference in procedure, practically, is of no great conse- 
quence. In the first place, under the Rules of the Commission 
(Section 3.20) such an appeal must be filed within ten days after 


the adverse ruling, and the Commission is under no requirement 
to grant the appeal; according to the Rules, ‘““The Commission, or 
such one or more of its members as it shall designate, shall consider 
the appeal forthwith, and may grant the appeal on finding that such 
ruling involves substantial rights and will materially affect the final 
decision and that a determination of its correctness before the con- 
clusion of the trial would better serve the interests of justice.” 

Under this Rule, as Federal Trade Commissioner Tait stated in a 
recent speech before the American Bar Association: 


“More recently the Commission has had occasion to hold 
that a number of specific matters, procedural and otherwise, 
are to be considered initially within the sound discretion of the 
hearing examiner. In other words, unless there is a clear showing 
of an abuse of discretion or prejudicial error, the examiner’s 
rulings in such matters are not subject to interlocutory appeal.” 


Furthermore, the filing of an interlocutory appeal, except in very 
rare cases, does not operate to suspend the hearings. 


There is another difference, with respect to the status of the 
Federal Judge and the Hearing Examiner in an antitrust case, in 
that unless a party aggrieved by an order of the Judge, appeals it 
to a higher court, within a specified time, that order, as I under- 
stand it, becomes final in all respects, as for example, the recent 
order and decision of Judge Weinfeld in the Bethlehem Steel Corpo- 
ration merger case. On the other hand, even though neither counsel 
supporting the complaint nor counsel for the respondent desires to 
appeal from an initial decision, which the Hearing Examiner, in a 
Federal Trade Commission case, issues after the closing of a case, 
the Rules of the Commission provide that the Commission itself, 
irrespective of the wishes of counsel for either side, may stay the 
effective date of the initial decision of the Examiner, or may issue 
an order placing the case on its own docket for review. While, in 
most cases, if no appeal is filed by counsel from an initial decision 
of the Examiner within the time specified by the Rules, the Com- 
mission accepts and adopts the initial decision of the Examiner as 
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the decision of the Commission, there have been instances where the 
Commission has reviewed the initial decision, on its own volition and 
reversed, set aside or modified, the initial decision of the Examiner. 
This, possibly, is one of the principal distinctions between the authority 
of a Federal Judge and that of a Hearing Examiner of the Federal 
Trade Commission in an antitrust proceeding. 

In view of the Commission’s present Rules of Practice, as also 
pointed out by Commissioner Tait in his recent speech before the 
American Bar Association, the Hearing Examiner not only has au- 
thority to regulate the general course of hearings and to rule on 
questions of evidence, but also to dispose of all other motions in 
cases pending before him, such as allowing amendments to pleadings 
in special circumstances, to permit interventions, to take, or grant 
to be taken, depositions, and to determine their scope, to issue sub- 
poenas, and, as Commissioner Tait stated: “Generally speaking, to 
take any action with respect to trial proceedings necessary to resolve 
the issues presented.” Thus, I think I can say that, so far as the 
presiding judicial personage is concerned, it makes little difference 
whether an antitrust action is begun in a Federal Court or in the 
Federal Trade Commission. 

You have heard Mr. Reycraft’s discussion as to the trial of an anti- 
trust case in court; without in any way attempting to compare or 
contrast the procedures, may I give you some of my experiences in the 
trial of antitrust cases in the Federal Trade Commission. 

Usually after the complaint is filed in an antitrust case, the respon- 
dent files a motion with the Examiner for a bill of particulars, the 
granting of which is entirely within the sound discretion of the Ex- 
aminer. The respondents, as a rule, claim that the complaint does 
not give them sufficient information to enable them to file a proper 
answer to the charges contained therein. It has been my experience 
that, in most instances, a request for such a bill of particulars is 
denied, because, in the opinion of the examiner, it is not warranted. 
Apparently, the Examiners draw a distinction between those requests 
for a bill of particulars, the purpose of which is to require counsel 
supporting the complaint to supply respondent’s counsel with factual 
matters so as to enable respondent to prepare its factual defense, and 
where the purpose is to enable respondent to file a responsive answer 
to the complaint. In the latter instance, the requests for bills of 
particulars are usually granted; in the former, they are usually denied. 
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The rules of civil procedure, which are applicable in the District 


Court, have not been adopted for Federal Trade Commission pro- 
ceedings. That is one reason why, in many instances, investigations 
continue for the unearthing of evidence in a Federal Trade Com- 
mission antitrust matter, even after the actual trial has begun. 

At the beginning of hearings, it has been my practice, in antitrust 
cases, to have the first sessions devoted primarily to having placed 
into the record as many as possible of the exhibits which will be 
tendered during the trial. Ordinarily, if matters of this type are not 
disposed of at a pre-trial conference, most counsel for respondents will 
stipulate the authenticity of such documents, reserving the right to 
later move that they be stricken if it be shown that they are not 
relevant or material to the issues in the case. The reason for this 
usual action on the part of respondents’ counsel is, in my opinion, 
that the documents in any antitrust case before a Hearing Examiner 
are either the originals or copies of originals which were found during 
the investigation in the files of the respondent, and ordinarily respon- 
dent’s counsel has copies of such proffered documents in his possession, 
and therefore is fully satisfied as to their authenticity. 

The requirement for a stipulation as to such authenticity can be 
obviated by the application of Rule 3.13 of the Commission’s Rules 
of Practice, whereby service upon the respondent of copies of docu- 
ments with the request that their genuineness be admitted, are suff- 
cient to establish the authenticity of such documents, unless, within 
a period designated by the Hearing Examiner, the respondent, under 
oath, enters a denial as to their relevancy, or makes written objections 
on other valid grounds. This privilege is also granted, under the 
Commission’s Rules, to the respondent by service on counsel supporting 
the complaint. 

Should there be any serious question raised as to the authenticity 
of the proffered documents, we ordinarily call officials of the respon- 
dent to establish this fact. Even though such respondent officials 
are not called for this purpose, we, nevertheless, at the opening hear- 
ings, do have them appear as witnesses, usually for the purpose of 
having them explain the business of the respondent, so as to get into 
the record the necessary jurisdictional facts, and also to describe fully 
the products involved in the case. We furthermore attempt to secure 
from respondent officials, as far as possible, the names of respon- 
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dent's principal competitors and the nature of the competition which 
exists between the respondent and such competitors. 

As all of us have a tendency more or less to brag about our 
accomplishments, usually it is not too difficult to have officials of 
a respondent company give a very glowing picture of their business 
and, in a sense, attempt to belittle that of their competitors. 

I have found that it is better to use respondent's officials as wit- 
nesses as early in the proceedings as possible, because as contrasted 
with other witnesses, whom I intend to call during the proceeding, 
I have had no opportunity to talk personally with respondent’s officials 
before they appear as witnesses. Therefore, before the record in the 
case becomes too involved, it is better to finish, as far as practicable, 
with officials of respondent as witnesses supporting the allegations 
of the complaint. 


More and more in antitrust proceedings, so-called economic evi- 


dence is acquiring greater significance in forming at least some of 


the bases for the final action of the Examiner and the Commission. 
As a consequence, we attempt to have introduced into the record 
as much of this type of evidence as possible. We have found that 
Examiners, and the Commission, are tending to give more weight 
to economic facts. With reference to this type of evidence, may we 
quote from the language of the Court in U. S. v. Minnesota Mining 
& Manufacturing Company (1950), 95 Fed. Supp. 947, 958, which 
former Chairman Gwynne of the Federal Trade Commission referred 
to in his statement before a Committee on Antitrust and Monopoly 
Legislation of the Senate Judiciary Committee on June 1, 1955. The 
Court stated: 


“The relevant political and economic facts can be presented to the 
Court in an informal way. It is not necessary to comply with 
those minimal standards of evidentiary competence suitable for 
the proof of other types of facts, even in the comparatively loose 
procedure commonly followed in a civil anti-trust case where 
the Government seeks an injunction. Cf. U. S. v. U. S. Ma- 
chinery Corp., D. C., 89 F. Supp. 349. It is sufficient if the 
economic and political facts come from published sources recog- 
nized as authoritative, persuasive or reliable by the profession of 
economists or political scientists, and if the publications are pre- 
sented at a time and in a manner which give the adverse party 
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adequate opportunity to examine, to challenge, to rebut and to 


argue upon them.” 


In a pending merger case before an Examiner we, as counsel 
supporting the complaint, were successful in having admitted into 
evidence an economic report made by a reputable independent re- 
search foundation, for a client, as to the present and probable future 
economic position of the particular products involved in the case. 
Neither the research foundation nor its client was in any way connected 
with the acquired or acquiring company. 

Also, in this same case, the Examiner admitted an article written 
in a reputable trade journal by one of its senior editors relating 
to the probable future use and development of one of the products 
involved in the case; this admitted article was based primarily upon 
answers given by various responsible members of the industry in 
different parts of the country to reporters of the magazine. We pre- 
sented as witnesses these reporters, who explained in detail the 
methodology employed, but who did not disclose the names of the 
parties interviewed, nor the companies with which they were affiliated. 

It is possible, if the question ever reaches the Commission, that 
the Commission will overrule the Examiner, but my personal opinion 
is that the rulings of the Examiner, if challenged before the Com- 
mission, will be upheld. 

We say this because the Commission recently, on April 9, 1959, 
in the matter of Scott Paper Company (Docket 6559), in denying 
an interlocutory appeal from a ruling of an Examiner, admitted certain 
documents, stating: 


“In connection with our ruling, it should be pointed out that 
the Commission is not bound by rigid or technical rules regard- 
ing the admissibility of evidence. Furthermore, we believe the 
examiner must weigh the time lost in admitting evidence such 
as here involved with that which inevitably will be lost by idle 
bickering about irrelevance, incompetence and the like.” 


Furthermore, I am reasonably certain that if the Commission 
upholds the Examiner in my case, the Commission would be upheld 
by the appellate court. It is my personal belief that admission of 
evidence in an administrative proceeding would not be considered 
reversible error by an appellate court. As authority for this position, 
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I refer you to Para. 14.08 of Volume 2 of Davis’ Administrative Law 
Treatise and Dolcin Corporation, et al. v. F. T. C., 219 Fed. 2d 742; 
cert. denied 348 U. S. 981. 


We have also offered recognized economists as expert witnesses, 
to testify with reference to economic facts. In doing this, we gen- 
erally offered, as supporting or underlying data, the documents upon 
which the witnesses based their conclusions. In such instances, our 
view is that these witnesses also must be prepared to stand cross- 
examination with reference to all such supporting data. 

The doctrine in the Jencks case has been considered, at least in- 
directly, by the Commission. The Commission in one case, Pure Oil 
Company, Docket No. 6640, granted an interlocutory appeal from 
an order of the Examiner requiring the production of a report of 
a Commission investigator of an interview which he had had with 
a witness whom respondent’s counsel was attempting to cross-examine. 
The interview report itself was not used in any way during the course 
of the hearing by counsel supporting the allegations of the complaint. 

As to such reports, the Commission stated, “The Commission 
considers data and information received from any informant to be 
confidential as well as privileged and permits disclosure only in accord 
with the provisions of Section 1.133 of the Commission’s Rules of 
Practice (this particular section, in brief, holds that the records and 
files of the Commission constitute confidential information and will 
only be released by the Commission on good cause shown), subject, 
however, to the rules of law with respect to privilege in the conduct 
of any proceeding.” However, the Commission in another case, Sun 
Oil Company, Docket 6934, in denying an interlocutory appeal from 
a ruling by the Examiner, held, in effect, that the Examiner, in his 
sound discretion may order the production of a record in the Com- 
mission’s files for cross-examination : 


“ 


. where such is a prior statement of a witness, which state- 
ment is identified and known to exist, and where it is shown to 
relate to the subject matter of the testimony of the witness. In 
this connection, the examiner should prudently exercise his dis- 
cretion and should not release any document (or any part 
thereof) which is privileged or irrelevant. In particular, the 
identity of an applicant or complaining party should be strictly 
protected from disclosure. Consequently, a document so produced 
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must first be inspected by the examiner before it may be turned 
over to the respondent, a procedure which the examiner pro- 
posed to follow in this instance. Interview reports, as such, are 
to be treated in accordance with the Commission’s view expressed 
in Pure Oil Company (supra). 

“In view of our holding above, the next question for deter- 
mination is whether the examiner has abused his discretion in 
this instance. The witness testified that he submitted a signed 
statement to the Commission. It appears, however, that such is 
actually a report of a prior interview with the witness prepared 
by a Commission investigator, to which report the witness later 
affixed his signature. Nevertheless, since the witness testified to 
the effect that this was his own statement, which assertion stands 
unrebutted, we conclude that the examiner correctly ruled that 
this was in fact a signed statement of the witness. . 

“It is urged that the document’s confidential status was not 
waived because no use of the statement had been made during 
the proceeding. This, however, is not necessarily the controlling 
consideration. The interview report, as such, did constitute a con- 
fidential record, but when it was signed by the witness it became 
his own statement and subject to the law governing such state- 
ments. ...” 


At the conclusion of the taking of the proof in an antitrust case, 
as in any other case, opposing counsel present their proposed findings 
and order to the Examiner. Universally, respondent’s counsel in 
presenting a proposed order, merely has the order read that the 
complaint be dismissed. I believe, as do several of the Examiners, 
that it would be most helpful to them if respondent’s counsel would 
also submit the form of an order which he believes should be issued 
in the event that the Examiner decides to issue an order; by doing 
this, respondent’s counsel, in my opinion, is in no way weakening 
his position that no order at all should be issued except that of dis- 
missal; however, by submitting what respondent’s counsel believe to 
be a proper order in the event that the case is not dismissed, he gives 
the Examiner and opposing counsel the benefit of his views, and 
thereby aids the Examiner in arriving at the proper form of order 
should he determine that the issuance of an order to cease and desist 
is justified. 
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It has now generally become the practice of counsel in antitrust 
cases, to request argument before the Examiner as to whether he should 
issue an initial decision, based upon the proposed findings and order 
which have been submitted to him by both sides. 

It is in the discretion of the Examiner, as to whether or not he 
will grant such a request, but he usually does. 

If an initial decision is appealed to the Commission, in the several 
ways provided by the Rules of Practice of the Commission, then oral 
argument before the Commission may be granted on written appli- 
cation therefor, made at the time of filing the appeal brief, or the 
reply brief thereto (Rule 3.23). 

Ordinarily when such a request is made to the Commission, it is 
granted; except in unusual cases, the time for oral argument is limited 
to forty-five minutes for each side. 

I trust that in some way, I have made a little clearer to you the 
procedure which is followed in the conducting of an antitrust pro- 
ceeding before the Federal Trade Commission. 

It is understood that the views I have expressed are my own, and 
are not necessarily those of the Commission; and further, that neither 
the Commission itself, nor anyone connected with the Commission 
is in the least responsible for, or bound by, what I have said. 





PRETRIAL PROCEDURES: PRETRIAL v. PROCEDURE 


by 


JosepH E. McDoweELLt 


In the ten years since the protracted case was singled out by the 
Judicial Conference’ for special attention, the “big case’’ has become 
virtually a new branch of the law. What began as a modest effort 
to simplify and shorten the trial of major antitrust cases,* has now 
become in itself an independent major activity of both bench and bar. 
Parkinson,* of course, could have predicted that this organized effort 
at simplification would have produced a progressively more elaborate 


sequences of committees and conferences.* 

It is fair to say that a principal fruit of this labor, so far as anti- 
trust is concerned, has been the “big pretrial conference.” As the 
number of big cases has diminished with the shifting emphasis of 
antitrust enforcement policies in recent years,* the number of pre- 
trial conferences has increased. 

It is questionable whether this emphasis on formal pretrial pro- 
cedure has served to expedite the disposition of any susbtantial number 
of antitrust cases. According to the Prettyman Report, the median 
time between the filing of complaints and the entry of judgments 





1 Report of the Judicial Conference of the United States, September 1949, pp. 26-7 
(Organization of the Prettyman Committee). 


2 Prettyman Report, 13 F. R. D. 62 (1951). 

3 Parkinson, C. Northcote, Parkinson’s Law and Other Studies in Administration, 
Houghton & Mifflin, Boston (1957). 

4 Judicial Conference Report, 1952, p. 18; id., 1953, p. 21; id., 1954, pp. 25-6; 
Judicial Conference of the United States, Report of Committee on Procedure in Anti- 
trust and Other Protracted Cases, Agenda 13, 1954; Judicial Conference of the United 
States, Committee to Study Procedure in Protracted Cases, Proposed Report to the 
Members of the Panel by the Sub-Committee to Study Use of Special Masters in 
Protracted Cases, Washington, Administrative Office of the U. S. Courts, September 
27, 1957; Seminar on Procedures Prior to Trial, Annual Conference of the Ninth 
Circuit, San Francisco, June 1957, 20 F. R. D. 485; Proceedings of the Seminar on 
Protracted Cases for United States Circuit and District Judges, New York City, 
August 1957, 21 F. R. D. 395; Proceedings of the Seminar on Protracted Cases for 
United States Judges, Stanford, August 1958, 23 F. R. D. 319; Seminar on Protracted 
Litigation, Boulder, July 1959. 

S Bicks, Court Congestion and the “Big Case,” 1957 Seminar on Protracted Cases, 
21 F. R. D. 417. 
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in antitrust cases in 1946-48 was about 22-23 months.® Taking only 
the merger cases instituted in 1955-57 (these cases offer the most 
favorable comparison because they include a number in which con- 
summation was withheld pending adjudication, and therefore offered 
the least temptation for protraction), we find that in six cases filed 
and concluded in this period, the median time from filing of com- 
plaints to entry of judgments was 20 months—but in the six additional 
merger cases instituted in the same period and still pending, the 
median time from filing of complaints to August 1959 is 34 months— 
and in four of these, discovery has not yet been completed, while in 
only one has the case been submitted for decision.” 


The figures for days in trial likewise offer little in the way of 
statistical encouragement. The Prettyman Report noted that in 1949 
a total of 5 antitrust cases (including both government and private 
actions) had each consumed more than 20 trial days.* Figures for 
the years 1954-58 indicate that this appears to be a continuing 
average: in 1954, the total number of cases which consumed more 
than 20 trial days was three; in 1955, there were eight, in 1956, 
there were five; in 1957, there were five; and in 1958, there were 
six such cases.® 

These comparisons, of course, prove nothing because each case 
is different. Indeed, the unique nature of the problems posed by 
each individual case defies the application of rigid rules. Yet, while 
the expedition achieved in these ten years of “big pretrial’ may be 
questionable, the production of pretrial orders, rules and check-lists 
has been prodigious. It is pertinent to ask whether the continuous 
elaboration of pretrial rules and procedures does not represent a 
substitution of form for substance, a development which would de- 
feat the purpose of pretrial, just as the attempt by some courts to 





6 13F.R. D. 41, 64. 

7 Source: Compilation prepared from Department of Justice records by J. Earl 
Cox, Federal Trade Commission Hearing Examiner, for presentation at Administrative 
Law Section Meeting, American Bar Association, Miami, August 1959. 

8 13F. R. D. 41, 64. 

9 Source: Annual Report of the Director of the Administrative Office of the 
United States Courts, 1954, 1955, 1956, 1957, 1958, Tables C-8 and C-9; Compila- 
tions prepared by Robert A. Bicks, First Assistant, Antitrust Division, for New York 
Seminar on Protracted Cases, 21 F. R. D. 395, 419, and for the Stanford Seminar on 
Protracted Cases, 23 F. R. D. 319, 426 
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require special pleading seeks to frustrate the simplicity and brevity 
of issue pleading authorized by the Rules of Civil Procedure.’® There 
are signs, indeed, that pretrial procedures threaten entirely to sup- 
plant adjudication by trial and decision. This was sharply demon- 
strated in the recent West Coast oil case.** The complaint in this 
case, filed on May 12, 1950, charged seven major oil companies 
with monopolizing and conspiring to monopolize the production and 
distribution of crude oil and refined petroleum products in five western 
states. After several years of pretrial procedures, the government 
and six of the defendants agreed to the entry of a consent decree 
when the Court ruled that it would not grant the divestiture and 
divorcement relief sought. The Final Judgment itself recites how this 
result was reached without trial: 


“At a pre-trial hearing on March 14, 1957, the Court referred 
to the arguments of defense counsel that while they denied defen- 
dants had done anything wrong, they also contended that 
methods of operation and conditions in the petroleum industry 
in the Pacific States Area had substantially changed since the 
filing of the complaint. After referring to the lengthy and ex- 
pensive trial that would be involved, the Court asked if the 
parties had ever discussed the possibility of settlement. The 
Court was advised that there had been such discussions with 
some defendants but they had been abandoned because of im- 
possibility of reaching any agreement due to plaintiff's insistence 
on a prohibition against retail selling by defendants, as prayed 
for in Prayer 17 of the amended complaint. The Court urged 
plaintiff and defendants to meet to explore the possibility of 
settlement of all or some of the issues. 

“The Court expressed its conviction that all of the parties 
were believers in the competitive system of the United States 
and wanted the industry to operate competitively. The Court 
stated that in this respect the objectives of the parties were 


identical. * * * 
* - * * * 





10 See Nagler v. Admiral Corporation, 248 F. 2d 319 (C. A. 2, 1957). 

11 U.S. y. Standard Oil Company of California, United States District Court for 
the Southern District of California, Southern Division, Civil Action No. 11584-C, 
Final Judgment dated June 19, 1959. 
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“On May 29, 1958, the defendants filed a proposal that the 
Court consider, in the light of events occurring since the filing 


of the complaint, trying issues of mootness and relief before 


the issue of law violation. After a hearing on this proposal in 
July 1958, the Court deferred a ruling on such proposal, and 
expressed a desire to explore the type of relief that could be 
granted to plaintiff under Prayer 17 of the amended com- 
a * = © 
* + * * * 

“Written statements and presentations were made at a pre- 

trial hearing on October 28 to 31, 1958, pursuant to the Court’s 


direction. * * * 


oS £2. &.4 2 

“On the basis of the written statements, presentations and 
oral arguments made during said hearing, which were not as 
a part of trial or the taking of testimony, the Court ruled that 
even if at the trial of the case it should be proved to the Court’s 
satisfaction that the defendants had violated the law prior to 
May 12, 1950, the Court should not and would not grant 
divestiture or divorcement or relief beyond the type within the 
area of which the relief herein embodied falls. 

“* * * Plaintiff was charged with responsibility for arranging 
conferences with defendants concerning settlement. Such con- 
ferences were held and the within decree resulted.” 


Undoubtedly this procedure hastened the disposition of what had 
become a protracted pretrial. But a procedure which resolves the 
serious question of relief in a vacuum, on the basis of untested hy- 
potheses rather than on a full development of the facts, can hardly 
be regarded as serving the purpose of pretrial. Such summary dis- 
position is particularly unfortunate where critical evaluation of the 
result has been prevented by sealing, over the government’s objection, 
answers to interrogatories and other documents.!” 

In several other recent cases, happily, pretrial procedures have 
been employed in such a manner as to expedite trial and disposition 
on the merits. It is ironic and important to note, however, that one 
of the most successful applications of pretrial procedures to a major 





12 Id., see orders dated September 6, 1955, December 17, 1956 and June 19, 1959. 
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antitrust case occurred almost twenty years ago in Pullman.'* In this 
case, the government charged conspiracy, the monopolization of 
sleeping cars and sleeping car service, and the attempted monop- 
olization of the manufacture of all railroad rolling stock. Resolution 
of these issues involved the history of the Pullman Company over a 
sixty-year period, including numerous acquisitions of competitors 
throughout the years, a series of contractual dealings between the 
Pullman Company and individual railroads, the relationship between 
Pullman and its car building subsidiary, and the various means by 
which Pullman had prevented competitors from building sleeping 
cars and passenger cars. This was in every sense a major case. In 
two preliminary conferences between counsel, and in two short 
pretrial sessions with the court, all discovery problems were resolved 
by agreement, the areas of controversy were sharply defined, the 
government’s and the defendants’ contentions were reduced to those 
on which decision must turn, the government was compelled to 
abandon non-essential lines of proof and certain kitchen-sink legal 
theories, and an expeditious trial procedure was devised. Subse- 
quently, a voluminous stipulation was hammered out by counsel. 
On the opening day of the trial, virtually all of the government’s 
documents were offered in one session. The defendants were then 
allowed time to examine and object to individual documents, after 
which the court heard argument and ruled on admissibility in a 
single session. When the trial resumed, the government put in all 
its oral testimony in three and one-half days of trial. This was in 
1941-42.) 

Pretrial was effective in Pullman because it cleared the ground 
for trial of the issues genuinely in dispute and encouraged counsel 
to develop procedural short-cuts appropriate to that particular case. 





13 U.S. v. The Pullman Co., 50 F. Supp. 123 (Eastern District of Pennsylvania, 
1943). 

14 It would be a mistake to conclude that the filing of an expediting certificate, 
as was done in Pullman, in itself produces expedition. Compare the course of Pullman 
with that of U. S. v. U. S. Gypsum Co., 67 F. Supp. 397 (District of Columbia, 1946), 
reversed 333 U. S. 364 (1948). The complaint in Gypsum was filed August 1940, 
one month after the complaint in Pullman, and expediting certificates were filed in 
both cases. For a witty and instructive description of the Gypsum trial, which went 
on “for months and months and months,” see the remarks of Bruce Bromley at the 
Stanford Seminar, 23 F. R. D. 417. 
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It was effective because the court exercised firm, but informal con- 
trol. There was no reporter present at the pretrial sessions and there 
was no oratory. These two, I think, almost inevitably go together. 
It was effective because it was a two-way street. The government 
tendered an eight-page statement of its contentions both as to the 
issues of fact and law, including relief, and the court simply required 
counsel to address themselves to these issues, being as firm in forcing 
the government to drop fringe issues and unnecessary lines of proof 
as it was to compel defendants to address themselves to the merits. 

A recent example of effective pretrial is found in the Youngstown- 
Bethlehem merger case.’ In that case the court took the initiative; 
instead of passing upon the government’s objections to interrogatories, 
the court called counsel into conference and required them to state 


their contentions. When the government moved for summary judg- 
ment, the court required both sides to submit proposed findings 
of fact and to comment on each other’s proposals, stating in respect 
to each disputed finding the reasons for taking issue. Before passing 
on the government’s motion, the court required defendants to sub- 


mit an offer of proof. After denying the motion, the court prevailed 
upon counsel to meet privately (by stating that they could otherwise 
meet in his court) to reduce to formal stipulation the areas of 
agreement which had been developed. Finally, the court announced 
that all the affidavits and exhibits offered on the motion for summary 
judgment would be incorporated in the trial record, and that each 
side would be free to call and cross-examine the individuals who 
had made the affidavits submitted by the other side. In the end, 
the six-months estimated time for trial was reduced to 181% days. 
There was no pretrial order of any kind. Instead, there was effective 
pretrial by the application of procedures appropriate to the par- 
ticular case, under a judge who took control at the outset. 

These and other examples illustrate the efficacy of pretrial. It 
is perhaps no accident that effective pretrial in these major antitrust 
cases was accomplished without the formality of pretrial orders and 
rigid pretrial rules. In both cases, however, the court compelled 
counsel to discuss the issues. In most cases, such discussion neces- 





18 U.S. vy. Bethlehem Steel Corp., 168 F. Supp. 576 (Southern District of New 
York, 1959) 
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sarily reveals areas in which there is no dispute, as well as contentions 
which are either unnecessary or not seriously pressed. 

What may be achieved as a result of this modest beginning depend 
upon the nature of the case, the will of the court, and the willingness 
of counsel. Stipulation of undisputed matters, identification and dis- 
position of affirmative defenses,'® authentication of documents, and 
other means of expediting trial are well known. 

In some cases, pretrial may have to be conducted in successive 
stages, particularly where extensive discovery is necessary. Pretrial 
conferences can be used very effectively to eliminate unnecessary 
discovery, by sharpening the definition of critical issues and develop- 
ing simpler methods of proof. Success in this effort depends pri- 
marily on the court’s recognition that pretrial, unlike trial, must be 
a two-way street. At trial, plaintiff must make his case before defen- 
dant goes forward. But if pretrial is to be more than a ritual formality, 
or worse, there must be an incisive exploration of what the case is 
about: issue by issue, what does plaintiff claim and what is defen- 
dant’s response? The court must probe and press both sides. Confusion 
on this vital point has been encouraged by use of the term “par- 
ticularization of the issues,” to describe this process of defining the 
critical areas of controversy. Considering the adversary nature of 
litigation, defense counsel can hardly be blamed for pronouncing 
“‘particularization of the issues’ as though it read “particularization 
of plaintiff's allegations” (does anyone hear “bill of particulars”?) and 
using this concept in an effort to fix and limit the plaintiff’s proof 
by requiring specification of the charges in evidentiary detail. Over- 
looking the fact that it takes two to make an issue, counsel use 
the old stick of “notice pleading’ '? to belabor plaintiff, hoping to 





16 U.S. v. Radio Corporation of America, 158 F. Supp. 333 (Eastern District of 
Pa., 1957), reversed, 358 U. S. 334. After the affirmative defense of prior approval 
by the Federal Communications Commission had been thus disposed of, a consent 
judgment was entered on Sept. 22, 1959, directing defendants to dispose of the tele- 
vision and radio stations acquired pursuant to the alleged conspiracy. 

17 Use of this term to depreciate the issue theory of pleading developed in English 
common law and adopted in the Federal Rules may find favor with some courts. 
See Baim & Blank, Inc. v. Warren-Connelly Company, 19 F. R. D. 108 (Southern 
District of New York, 1956), quoted with approval in Krug v. 1. T. & T. Corp., 
142 F. Supp. 230 (District of New Jersey, 1956). See also the remarks of Judge 
Dawson at the Stanford Seminar, 23 F. R. D. 430, and the reply by Judge Clark, 
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postpone any disclosure of their own position until the last possible 
detail of plaintiff's case has been revealed—all before trial and pref- 
erably before plaintiff is permitted discovery (which may then be 
improperly limited). When a court accepts this approach, pretrial 
becomes a travesty and a farce. 

Pretrial, I suggest, is in danger of becoming lost in a forest of 
pretrial procedures. The utility of the numerous techniques for ex- 
pediting and simplifying trial were well known and frequently prac- 
ticed in various types of cases long before pretrial conferences were 
formalized. The function of the pretrial conference is merely to 
bring counsel together, informally, in order that the court may 
encourage or, in appropriate cases, require counsel to employ such 
procedures. Counsel can, where inclination and cooperation exist, 
accomplish much by themselves. No amount of lecturing by a judge 
at a formal pretrial conference will create these conditions—but a 


few incisive and persistent questions will work wonders. 





id. at page 435. Judge Clark has previously refuted the argument for special pleading 
in antitrust cases, in his paper Special Pleading in the “Big Case,” prepared for the 
New York Seminar, 21 F. R. D. 45. 





PRACTICAL ASPECTS OF CONDUCTING ANTITRUST 
PROCEEDINGS: POST HEARING 


by 


WILuiAM R. TINCHER* 


Please permit me first to express my appreciation to this committee 
for the invitation to appear here today. I am cognizant of the good 
work of, and the benefits offered by, this committee in better under- 
standing the complex and ever-changing field of antitrust law. It is 
a privilege to be here. 

My brief remarks concern the post-hearing phase of an antitrust 
proceeding before a Federal Trade Commission hearing examiner— 
the period of time devoted to convincing the hearing examiner that 
a favorable initial decision should be issued. This is the period when 
the forensic fireworks have, at least temporarily, subsided and the 
period when that which was alleged or denied must be logically, 
persuasively, and concisely documented, both on the merits and on 
controlling legal precedents and principles. 

It would be grossly presumptuous of me to tell you that the 
following comments are authoritative or indicative of the best tech- 
niques to be used in this post-hearing period. These comments are 
offered only from my personal experiences and as what I construe 
to be desirable. In deciding what is desirable, it is helpful to imagine 
yourself as the hearing examiner. As such, you have presided over 
the hearings, heard and observed the witnesses, listened to and inquired 
of counsel as to theories of law and their relation, or lack of re- 
lation, to the facts and issues involved. Since this was an antitrust 
matter you have presided over, the record is probably lengthy, oppos- 
ing counsel have probably advocated diametrically opposing views 
to you on both the facts and the law. The hearings have undoubtedly 
been held at intervals’ and some time has elapsed since counsel 





* Assistant Director, Antimonopoly Bureau of Litigation, Federal Trade Com- 
mission. 

Ed. Note: The opinions expressed herein are those of the speaker and are not to 
be considered as official opinions or policies of the Federal Trade Commission. 

1 In the matter of Fruitvale Canning Company, FTC Docket 5989, Commission 
interlocutory order 12/9/53. Also see Commission interlocutory order of 12/7/56 
denying a bill of particulars in the matter of Fruehauf Trailer Company, D. 6608. 
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supporting the complaint has presented his case and he probably 
has not fully indicated his contentions with respect to the defense 
offered by respondent.? 

These facts, combined with the inescapable complexities of even 
the simplest antitrust lawsuit, indicate the compelling need for Com- 
mission and respondent’s counsel to prepare for the hearing examiner 
proper proposed findings of fact and conclusions of law. 

The first post-hearing objective* of all counsel, especially if the 
antitrust proceeding has resulted in a lengthy record, is to dispose of 
by motion, or resolve by stipulation, those odds and ends of legal 
lost threads which seem to be concomitant with adjudicative antitrust 
proceedings. First and foremost, corrections of the transcript affecting 
substance should be made. In most instances this can be accomplished 
by stipulation as provided for in the Commission’s rules of practice.* 

Every reasonable effort should be made by counsel to stipulate 
necessary transcript corrections, as failure to do so invariably leads 
to the unsatisfactory, inconclusive, and unilateral presentation of affi- 
davits and, on occasion, to counter affidavits, all of which would tax 
the wisdom of Solomon.® 


It is my recommendation that this period of time immediately 
subsequent to the last hearing is also the time to make any and all 
proper motions seeking relief from, or enlargement, diminishment, 





2 It is assumed herein, because of the topic assigned to the speaker, that defense 
and subsequent necessary hearings have been held. On a motion to dismiss at the 
conclusion of the case-in-chief of Commission’s counsel, the limited record is inter- 
preted in a different fashion (see the Commission’s interlocutory ruling of 1/5/59 in 
the matter of Scott Paper Co., D. 6559) which presents briefing problems different 
from those commented on herein. 

3 This statement presupposes that the order of, and the date of filing of, proposed 
findings of fact, conclusions of law, and order were established at or before the last 
hearing as should be the case. 

# Federal Trade Commission Rules of Practice for Adjudicative Proceedings, 
$3.16(g) (May 1957). 

S This problem can be obviated in most antitrust proceedings because, generally 
speaking, counsel order and obtain daily copy of the transcript, especially in complex 
antitrust matters. Upon receipt of daily copy, which is usually delivered to the hotel 
or office of counsel the night of the hearing, counsel can read the transcript for errors, 
exchange their lists of errors, and agree on changes to be made before the next hearing. 
This procedure has the benefit of the testimony being fresh and easy to recall and 
has the further benefit of allowing the witness to be speedily recalled if agreement 
cannot be reached between counsel on errors of substantial importance. 
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or variance of, rulings of the hearing examiner during the course 
of the hearings. This does not mean that every adverse ruling should 
be re-hashed. However, motions the disposition of which will affect 
the record before the hearing examiner should be made at this stage 
af the proceeding if at all feasible. Such motions are motions to 
strike admitted evidence, motions to reinstate stricken evidence, mo- 
tions to remove in camera status of evidence, and motions to reconsider 
rulings on the credibility of testimony. 

This suggestion should not be misinterpreted. I do not advocate 
a rash of motions in the post-trial period. Those motions suggested 
above all have one basic objective which is, in essence, the same 
goal of a motion to correct the transcript. That common objective 
is to perfect the record before proposed findings are filed, in order 
that said findings may be predicated on the record as it will be 
when the examiner makes his initial decision. 

It is difficult to think of any motion beyond those listed which, 
at this stage of the proceeding, would not be untimely and dilatory.® 
Those few motions listed above should not be presented unless the 
moving party intends to offer said motions simultaneously with his 
proposed findings. If such motions are to be forthcoming, they 
should be filed at this early post-hearing stage if they have not been 
filed at the last hearing.? The disposition of these motions before 
the filing of proposed findings of fact enables counsel to cite the record 
as it will be before the examiner rather than to present findings 
based on what the record may (or may not) be if said motions are 
filed simultaneously with the proposed findings. The latter method 
often engenders, as a precautionary measure, requests for reply find- 
ings to indicate the changed value or status of other evidence if some 
evidence is stricken, reinstated, or removed from in camera status, 
and always causes the hearing examiner unnecessary problems. 

Thus, the stage is set for the most important event in FTC anti- 
trust proceedings up to this point—the preparation of proposed findings 





6 As a rule FTC respondents do not orally move to dismiss at the conclusion 
of the hearings and expect a favorable ruling absent the filing of supporting briefs. 
And, as a practical matter, briefing at this stage of the proceeding generally follows 
(and always on the part of Commission counsel) the proposed findings of fact, con- 
clusions of law, and order technique. 

7 The latter alternative, of course, is far more desirable and usually less time 
consuming. 
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of fact, conclusions of law, and order.* It does Commission counsel 
little good to adduce the testimony of the poor, helpless, discrimi- 
nated against, near-bankrupt competitors of respondent, or to produce 
the bloody competitive corpses attributable to respondent’s violation 
of antitrust law, and it does respondent little good to show its clean 
and innocent hands and pure heart and misunderstood, misinterpreted, 
and persecuted good-faith attempts to meet the competition of its 
gigantic, predatory, and dominant competitors unless all the evidence 
adduced in the hearings is properly presented in proposed findings 
of fact. 

The Commission’s rule providing for proposed findings of fact, 
conclusions of law, and order® is, of course, compatible with the 
requirements of the Administrative Procedure Act.’® While the rule 
provides that such documents “may” be filed, the filing practically 
always occurs, recognizing that if an antitrust matter is important 
enough to be litigated it is important enough to be litigated correctly. 

The form, content, and length of proposed findings’? will vary 
with the complexity of the case, the length of the record and the 
personal inclinations of counsel. The following suggestions are be- 
lieved to be applicable, however, whether the alleged violation in- 
volves a simple and classic disproportionate and unavailable advertising 
allowance or the complex economic and legal maze engendered by a 
conglomerate acquisition. 

First, proposed findings of antimonopoly matters should be frag- 
mentized intu appropriate segments and, if necessary, further sub- 
segments. There should be a detailed index showing this arrangement. 

I am told that even in writing a modern 25¢ novel featuring a 
low-cut blouse on the front cover, the writer needs an outline at 
the beginning. Proposed findings in an antitrust proceeding deserve 
even better treatment. In the absence of such planning, chaos, con- 
fusion and probable defeat, or at least the aroused ire of the examiner. 
lie ahead for counsel. The outline should present the divisions and 





8 The proposed order is seldom a problem to FTC respondents, as they consis- 
tently and inevitably say in one or two sentences that the complaint is hereby dismissed. 


9 Federal Trade Commission Rules of Practice for Adjudicative Proceedings, §3.19 
(May 1957). 

10 Public Law 404, 79th Congress, Sec. 8(b) 

11 The term “proposed findings” as used hereinafter is utilized as an abbreviation 
for “Proposed Findings, Conclusions of Law, and Order.” 
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sub-divisions in logical continuity. For example, if the case involves 
amended Section 7 of the Clayton Act,’* the outline would logically 
present, as separate and consecutive sections: 

Who the acquirer is; the fact, date and circumstances of the 
acquisition at issue; who the acquired is and what was acquired; 
whether jurisdiction is present; whether commerce is present as re- 
quired; what the relevant, statutory “line of commerce” is; what the 
relevant, statutory “section of the country” is; what degree of sub- 
stantiality is involved; what may be the effect of the acquisition? 

These topics, obviously, are suggested by the statute involved. 
Within any one of these sections there will be numerous subsections. 
Also each antitrust case will present its own special factual situation 
to be reduced to meaningful prose before it can be meshed into the 
legal principle involved. 

A very practical problem in proposed findings in an FTC antitrust 
proceeding is how lengthy they should be. The applicable rule’* 
sets no limit. While verbosity is out of place, frugality of expression 
is probably as bad. The length of the proposed findings must be 


sufficient to accomplish the objective which has been succinctly stated 
recently by Judge Prettyman as follows: 


“The law requires that findings of facts be upon evidence, 
and that conclusions of law be upon these findings. It does not 
countenance preconception or unsupported assumptions as sub- 
stitutes for cold, hard facts spread upon the record. It forbids 
findings fitted to a predetermined result or to a cause.” ** 


Attaining this objective is not easy. As Judge Prettyman has said 
of the practice of administrative law, and which is especially applicable 
to preparing antitrust proposed findings, “. . . you must work.” 'S 

Once the framework of the outline of the proposed findings has 
been delineated, the task is to fit into each subsection therein the basic 
facts contained in the written record, to logically and objectively infer 





12 15U.S.C. 18. 

13 Fn. 9, supra. 

14 Prettyman, E. Barrett, Chief Judge, District of Columbia Circuit, Trial By 
Agency, p. 7 (1959). 

1S jbid., at p. 17 
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the ultimate facts from the basic facts and then persuasively and ob- 
jectively predicate the conclusions of law upon this factual foundation. 

In this undertaking one must remember that the hearing examiner, 
even though he heard the witnesses, must base his initial decision 
upon the written record.’® Nothing must be taken for granted. That 
which was uncontrovertibly established and which the examiner un- 
doubtedly remembers should, nonetheless, be delineated and docu- 
mented from the record in the proposed findings.’? Additionally, 
as a general practice, the hearing examiner will not make any finding 
which is not proposed by counsel. 

The actual mechanics of writing proposed findings will vary from 
lawyer to lawyer. There are general guide lines, however, which 
are not only desirable but essential if success is to be realized. They 
are common knowledge arising from decades of administrative law 
and especially pertinent to antitrust proceedings. One of the best 
general summaries has been made by Judge Prettyman and I com- 
mend it to your attention.’® 

These are Judge Prettyman’s suggestions, roughly paraphrased and 
enlarged upon: 


1. Use the language in the record or as close thereto as the 
record permits. 


2. Key every separate statement of fact to the applicable portion 
of the record. This includes clauses within sentences when necessary, 
which is frequent. Never copy a paragraph out of a pleading and 
follow it with a string of record citations. The examiner is entitled 
to know the exact source for each statement of fact. If this means 
duplication of record citations, dupjication is necessary. 


3. The continuity should be readable, the proposed findings 
should logically progress, and the reader should be able to tell where 
they are going. 

4. Language used should be clear and simple. The problems 
of antitrust law produce sufficient technical and economic terminology 





16 For sound reasons as required by law (Sec. 8(b), Administrative Procedure Act; 
$3.21(b) FTC Rules of Practice for Adjudicative Proceedings, supra). 

17 Having done so will be of considerable value at a subsequent date when appeal- 
ing or answering an appeal from the initial decision. 
18 Trial By Agency, supra, at p. 41. 
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which must be correctly used without using the phraseology and 
structure of ordinary legal papers. 


5. Proposed findings must not be argumentative; they must be 
capable of being adopted as findings of fact. This is a difficult task, 
an always present and inviting pitfall. Argument in proposed find- 
ings has led to their complete rejection by the examiner.’® The afore- 
mentioned recognition of the role and proper usage of basic facts, 
ultimate facts, inferences, and conclusions is essential in this respect. 


6. Write and rewrite. “The preparation of [proposed findings] 
of fact is a chore, not a flash of genius.” 


At the FTC, proposed findings are generally filed simultaneously 
by counsel, although it is within the hearing examiner’s discretion 
to modify this procedure.?® Modification usually occurs in antitrust 
proceedings** and because of the multiplicity of issues and/or parties.** 
The general rule when modification occurs is for Commission counsel 
to file, followed by respondent, with a reply opportunity given Com- 
mission counsel. Often, counsel file proposed findings simultaneously 
and then obtain permission to answer simultaneously. These possi- 
bilities of answer by the other side underscore the necessity of drafting 
proposed findings correctly in the first instance. 

Proposed findings in Commission antitrust proceedings customarily 
contain counsel’s interpretation of governing law and, in many in- 
stances, of pertinent legislative history and intent. This presentation 
can be included in the proposed findings themselves. However, a 
more logical approach seems to be to file a separate document as 
a memorandum of law or as a brief supporting proposed findings. 

Special emphasis should be placed in this document on precedent 
enunciated by the Commission. Court precedents are not to be ig- 
nored, of course, especially in a relatively uncharted field of antitrust 
such as amended Section 7 of the Clayton Act. The antitrust inter- 
pretation of law should be applied to the objective facts presented 
in the proposed findings to support the proposed conclusions of law. 





19 See p. 4 of Initial Decision in FTC Docket 6203, Holland Furnace Company, 
issued October 23, 1957; adopted by the Commission, July 8, 1958. 


20 See FTC Docket 6156, Luria Brothers & Company, Inc. (1958). 
21 Ibid. 
22 Ibid. 
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Care should be taken in the proposed conclusions of law. Reasons 
should be given for each conclusion and said reasons must be soundly 
predicated on proposed findings or must be a logical extension of 
a prior conclusion of law which was so predicated. This section of 
the post-hearing documentary offering is probably more inappro- 
priately presented than any other. Perhaps counsel are tired after the 
lengthy, hard work of proposed findings and the remaining strength 
is saved for the proposed order. Such a shortcut can be fatal. 

The proposed order can request favorable action only to the 
extent that the proposed findings of fact and conclusions of law 
support it. It should take cognizance of the statute involved, customary 
administrative action under the given circumstances, and special 
factual twists and turns in the record. The salesman’s approach should 
not be used of asking for twice what you expect to “sell.” The 
examiner is entitled to know exactly what counsel feels the record 
and applicable and governing precedent indicate as a proper order. 

The rule of practice involved** allows oral argument on proposed 
findings at the hearing examiner’s discretion. In the Commission’s 
antitrust proceedings this oral presentation is generally had and gen- 
erally held fifteen to thirty days after the last proposed findings (or 
answer or reply proposed findings) have been filed. The usual rules 
of argumentation apply. However, antitrust oral arguments seem to 
stress the law or the facts depending on the statute involved. For 
example, if an alleged violation of Section 2(f) of the Clayton Act 
is involved, the emphasis is probably upon the facts to show the 
requisite knowledge, or lack of it, on respondent’s part in accordance 
with the presently settled law of Automatic Canteen.* To the con- 
trary in many antitrust proceedings the facts may not be in serious 
dispute but the legal interpretation of the statute involved finds 
counsel poles apart. The latter situation occurs frequently in the 
“may be” sections of the Clayton Act and, especially, in relatively 
unexplored areas of precedent such as amended Section 7 and new 
theories advanced under Section 5 of the FTC Act. 

These are the basic “practical aspects” of the post-hearing FTC 
antitrust proceeding prior to initial decision. While many of the fac- 
tors mentioned are general in nature, their proper utilization is 





23 §3.19, supra. 
24 Automatic Canteen Co. v. FTC, 346 U.S. 61 (1953). 
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especially necessary in antitrust. Many times one or more of these 
admittedly general and common-sense requirements are omitted or 
mishandled—perhaps because of their very common nature, counsel 
feels them unnecessary, or they are so familiar that they are overlooked. 

It must be remembered that in the post-hearing stage in antitrust 
proceedings counsel must logically and persuasively combine market 
and economic facts of record with legal standards which, in many 
instances, are theoretical and sometimes even philosophical.?* This, 
generally speaking, is the uniqueness of antitrust proceedings com- 
pared to other types of Commission adjudicated cases. The practical 
aspect of this fact is that accuracy and orderly arrangement are not 
only desirable, as in all cases, but essential. Theories of antitrust law 
cannot be applied in a vacuum of facts or to disorganized facts. 
Antitrust precedents are especially vulnerable to rejection or disregard 
on slightly different factual situations. Such pin-pointing distinctions 
require the facts to be properly presented and in proper order. As 
stated earlier—proposed findings in antitrust are hard work; there is 
no short cut. 

Thank you very much for the privilege, and pleasure, of this 
opportunity to be with you today. 





28 The Antitrust Lawyer, pp. 2-4, by Jerrold G. Van Cise. 
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Supreme Court (as of October 30, 1959) 


Dkt. 143 Misc.—Firstamerica Corporation v. United States (N. D. 
Cal.), Petition filed July 7, 1959. 

Petitioner seeks review under the All Writs Act of an interlocutory 
order of the district court denying its motion to dismiss an action 
brought by the United States for alleged violations of Section 7 of the 
Clayton Act and Section 1 of the Sherman Act. Petitioner asserts 
that the action of the Federal Reserve Board in approving the bank 
stock acquisition precludes the Department of Justice from maintain- 
ing an antitrust suit on the theories of res judicata and collateral 
estoppel. 

The Government contends: that petitioner has failed to demon- 
strate the “compelling need” necessary to justify immediate review 
of this interlocutory order; that the Bank Holding Company Act 
does not empower the FRB to determine with finality any issue under 
Section 7 of the Clayton Act; and that not only is the Board devoid 
of power to pass on the Sherman Act problem but that it did not 
purport to do so. 


Dkt. 156 Misc.—Atlantic Coast Line Railroad Company v. Riss 
and Company, 170 F. Supp. 354 (D. C. D. C.). Petition filed July 
14, 1959. 

Petitioner's motion to suspend proceedings in an antitrust action 
and to refer certain, but not all, of the issues in the case to the ICC 
was denied. The lower court’s rationale was that since these issues 
were not the dominating ones in the case, the delay occasioned by their 
referral to the agency could be obviated by deciding them at the dis- 
trict court level. Petitioner contends that this disregard of the primary 
jurisdiction doctrine constitutes error. 


Dkt. 12—Minneapolis & St. Louis Railway Co. v. United States 
(165 F. Supp. 893, D. C. Minn.), appeal filed December 1, 1958. 
Probable jurisdiction noted March 9, 1959. 


693 








































































694 THE ANTITRUST BULLETIN 


The acquisition of a railroad by two other railroads was held not 
to violate Section 7 of the Clayton Act or Section 1 of the Sherman 
Act where the ICC had concluded that any adverse effects on compe- 
tition were far outweighed by other facts in the public interest. 

Among the questions presented is whether the antitrust considera- 
tions present in the case required the Court to reject the Commission’s 
order. 


Dkts. 27 and 28 are companion cases. 


Dkt. 20—United States v. Parke-Davis & Co. (164 F. Supp. 827, 
D. D. C.), appeal filed December 10, 1958. Probable jurisdiction 
noted February 24, 1959. 

The district court dismissed a civil action charging a conspiracy 
to maintain resale prices and to boycott retailers who refused to enter 
into the alleged conspiracy. The appeal should include an elaboration 
by the Supreme Court of the doctrine enunciated by the Colgate case. 


Dkt. 27—State of South Dakota v. United States of America and 
ICC (165 F. Supp. 893, D. C. Minn.), appeal filed January 2, 1959. 
Probable jurisdiction noted March 9, 1959. 


This is a companion case to Dkts. 12 and 28. 


Dkt. 28—State of Minnesota v. United States of America and ICC 
(165 F. Supp. 893, D. C. Minn.), appeal filed January 8, 1959. 
Probable jurisdiction noted March 9, 1959. 


This is a companion case to Dkts. 12 and 27. 


Dkt. 51—Federal Trade Commission v. Travelers Health Associa- 
tion (262 F. 2d 241, 8th Cir.), petition filed April 13, 1959. Certio- 
rari granted May 18, 1959. 

The Court below held that the McCarran-Ferguson Insurance 
Regulation Act deprived the FTC of jurisdiction to control the mail 
order advertising practices of a company licensed by and located in 
Nebraska. 

The question presented is whether the Act deprived the FTC of 
jurisdiction to prohibit unfair and deceptive practices by an insurance 
company doing an interstate business solely by mail, where the state 
in which it is incorporated and maintains its home office prohibits 
unfair or deceptive practices in the insurance business there or “‘in 
any other state.” 
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Dkt. 61—Federal Trade Commission v. Henry Broch & Co. (261 
F. 2d 725, 7th Cir.), petition filed May 6, 1959. Certiorari granted 
June 15, 1959. 

The Court below set aside an order of the FTC which required 
Broch to cease and desist from granting a portion of the brokerage 
fee to which he was entitled from his principal seller to one of his 
buyers. Broch had accepted a 3% rather than the usual 5% commis- 
sion from a seller in order to effect a sale to a buyer at a lower price. 
The Circuit Court held that neither the language of Section 2(c) of 
the Clayton Act nor its legislative history indicated that a seller’s 
broker was covered by this section of the Act. 


Dkt. 62—Maryland & Virginia Milk Producers Ass’n v. United 
States (168 F. Supp. 880; 167 F. Supp. 45 and 799, DDC), appeal 
filed May 8, 1959. Probable jurisdiction noted June 29, 1959. 

The Court below held that the statutory immunity accorded to 
agricultural cooperatives did not apply in respect to transactions en- 
tered into between it and other organizations. Accordingly, the acqui- 
sition by the cooperative of one of its principal competitors constituted 
a foreclosure which was unreasonable per se and a violation of Section 
3 of the Sherman Act. 


Dkt. 73 is a companion case. 


Dkt. 73—United States of America v. Maryland & Virginia Milk 
Producers Ass'n (DDC), appeal filed May 22, 1959. Probable juris- 
diction noted June 29, 1959. 

This is a companion case to Dkt. 62. 


Dkt. 84—Mohawk Refining Corp. v. FTC (263 F. 2d 818, 3d 
Cir.), petition filed May 29, 1959. Certiorari denied, October 12, 
1959. 

The Commission entered and the Circuit Court affirmed a cease 
and desist order requiring the petitioners to affirmatively disclose that 
its lubricating oil was processed from “used” oil. Adopting the ra- 
tionale of the Algoma Lumber case, the Circuit Court held that the 
public had a right to purchase “new” oil if it so desired, and that a 
manufacturer might not “surreptitiously” substitute aonther product 
even though there was no quality differential. 

Some four months after the termination of the hearings, petitioners 
made a formal motion for the production of correspondence between 
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the Commission and witnesses who had appeared on its behalf on the 


factual issue as to whether or not the public had a preference for new 
as opposed to used oil. The Commission denied the motion and the 
Circuit Court held that good cause had not been made out. 


Dkt. 125—Double Eagle Refining Co. v. FTC (265 F. 2d 246, 
10th Cir.), petition filed June 18, 1959. Certiorari denied October 
12, 1959. 

The facts of this case are substantially similar to those in the 
Mohawk Refining case, supra. In the instant case, Circuit Judge 
Breitenstein dissented on the ground that the record was devoid of 
evidence that the consuming public had a preference for “virgin” 
oil—the ultimate fact from which the Commission’s finding of “de- 
ception” was inferred. He also observed that unlike the Algoma 
Lumber case, relied on by the majority in this case and in the Mohawk 
Refining case, mislabelling was not involved. The crux of the dissent 
was that non-disclosure alone did not amount to deception and that 
the Commission’s order requiring disclosure was without legal basis. 


Dkt. 193—Standard Motor Products v. FTC (2d Cir.), petition 
filed July 8, 1959. Certiorari denied, October 12, 1959. 

The Circuit Court affirmed the Commission’s findings that peti- 
tioner’s practice of granting retroactive rebates, which varied from 
3% to 20% depending upon total annual purchases, to individual 
jobbers and to group-buying organizations composed of jobbers con- 
stituted an unlawful discrimination and a violation of Section 2(a) 
of the Robinson-Patman Act. 

Petitioner contended that its evidence established that retail prices 
were not affected by these rebates, that some of the non-favored 
jobbers prospered and that others of them believed they had not sus- 
tained any injury—and hence that-its pricing practices could not have 
adversely affected competition. The Court’s finding, says the peti- 
tioner, amounts to holding that a prima facie case of price discrimina- 
tion under Section 2(a) cannot be rebutted. The Commission main- 
tains only that such evidence did not in fact rebut the prima facie case. 

Petitioner also contended that the Court’s rejection of the Section 
2(b) “meeting competition” defense, which was limited to the group 
purchase aspects, constituted error. The Circuit Court held that 
petitioner’s discriminatory pricing practices were not purely defensive 
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in nature but rather had been used to acquire new customers and 


hence were not justifiable under Section 2(b). 


Dkt. 225—Ordinance Gauge Co. v. Jacquard Knitting Machine 
Co., 265 F. 2d 189 (3rd Cir.), petition filed July 18, 1959. Certiorari 
denied, October 12, 1959. 

The Circuit Court affirmed the District Court’s order of January 21, 
1958 dismissing, without prejudice, an antitrust action wherein issue 
had been joined on June 29, 1951. Petitioner contended that Rule 
41-b FRCP is inapplicable because the action had never been listed, 
set or called for trial. Further, that the Rule’s phrase “failure of the 
plaintiff to prosecute” is so vague and indefinite as to render its 
application to the facts of this case violative of petitioner’s rights 
under the due process clause of the Fifth Amendment. 

Respondent contended that the order has as its basis Rule 41-b 
or the court’s inherent powers and that no abuse of discretion exists 
to justify the granting of certiorari. 


Dkt. 245—A ffiliated Music Enterprises v. Sesac (2d Cir.), petition 
filed July 27, 1959. Certiorari denied, October 12, 1959. 

Petitioners sought review of the Circuit Court’s affirmance of the 
District Court’s dismissal of a private treble damage action alleging 
that responderits 20% to 30% control of the “Gospel Music” market 
constituted a per se violation and that its affiliation agreements with 
publishers as well as its practice of offering only blanket licenses re- 
strained trade. The lower courts held that there was a complete 
absence of proof that the respondent had the power to fix prices or 
to exclude competitors and, in fact, that there was proof of fierce 
competition. 


Dkt. 260—Rogers v. Douglas Tobacco Board of Trade, 266 F. 2d 
636 (5th Cir.), petition filed July 30, 1959. Certiorari denied, Octo- 
ber 12, 1959. 

Petitioners sought review of a Circuit Court opinion which re- 
versed the District Court for a second time. The Circuit Court re- 
versed on the theory that the District Court’s instruction with respect 
to the interstate commerce question confused the jury on an issue 
which should not have been submitted to the jury. Petitioners con- 
tended that by adopting a new by-law, pursuant to which percentage 
restrictions on annual increases were imposed, respondents had un- 
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reasonably restrained trade and injured them. The Klor’s theory was 
developed in an attempt to avoid a third trial. 


Dkt. 362—Wybrant System Products Corp. v. FTC, 266 F. 2d 
571 (2d Cir.), petition filed August 29, 1959. 

Petitioners seek review of the Circuit Court’s one paragraph per 
curiam affirmance of the Commission’s cease and desist order in a 
false advertising action brought under Section 12 of the FTC Act. 
Petitioners contend that since their advertisements related exclusively 
to “treatments’—and not to any one of the commodities specifically 
referred to in the Act—the Commission lacked jurisdiction. The 


legislative history of Section 12, say the petitioners, makes manifest 
g ) ) P 


that “services” were not intended to be embraced within its coverage 
but rather were to be left within the Commission’s “general jurisdic- 
tion” under Section 5. Further, the examiner’s refusal to admit four 
medical treatises raises the question of whether, post the Dolcin case, 
scientific or medical writings are.admissible as evidence in adminis- 
trative proceedings. 


Dkt. 366—Carter Products v. FTC, 268 F. 2d 461 (9th Cir.), 
petition filed August 31, 1959. 

Petitioner seeks review of the Circuit Court’s affirmance of the 
Commission’s decision that Carter had misrepresented the effect of 
its product upon the flow of bile and should desist from using the 
word “liver” in its advertisements. Petitioner contends that the 
Wheeler-Lea amendments of the FTC Act require that a more strict 
standard of proof be applied than has been in this case. In addition, 
it is urged that the lower court’s failure to rule specifically on peti- 
tioner’s due process claims is a matter which should be reviewed. 


Dkt. 367—HNizabeth Hospital v. Richardson, et al. (8th Cir.), 
petition filed August 31, 1959. 

The trial court denied an injunction requiring the Washington 
Medical Society to accept as a member a physician on the staff of 
petitioner-hospital. The Circuit Court affirmed the trial court’s ruling 
that the requisite interstate commerce showing had not been made. 
Petitioner cites Klors and Radovich in support of its position. In 
addition, petitioner seeks review of the lower court’s dismissal of its 
common law allegation which was premised on diversity. 
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Dkt. 377—Royster Drive-In Theaters v. American Broadcasting- 
Paramount Theaters, 268 F. 2d 246 (2d Cir.), petition filed Sep- 
tember 4, 1959. 

In a treble damage movie case, the trial court granted respondents’ 
Rule 41(b) motion to dismiss, which was made at the close of peti- 
tioner’s case, holding that respondents’ acquiescence in a competitive 
bidding plan suggested by petitioner constituted sufficient proof of 
termination of any pre-existing conspiracy and, further, that peti- 
tioner’s failure to make a formal demand upon the distributors was 
fatal. The Circuit Court affirmed. Petitioner contends that this deci- 
sion represents a judicial infringement of legislative policy and that 
the integrity of the Paramount decree is at stake. Petitioner asserts 
that the burden of proving the discontinuance of a proved conspiracy 
was respondents’ and the trial court’s ruling necessarily was premised 
solely on that of the petitioner. 


Dkt. 389—FTC v. Anheuser-Busch, 265 F. 2d 677 (7th Cir.), 
petition filed September 9, 1959. 

The Commission seeks review of the Circuit Court’s decision which 
set aside its cease and desist order in an action alleging territorial price 
discrimination. The Court of Appeals held that not every difference 
in price was prohibited by the Act and that Section 2(a) applies 
only to price differentials where there is some relationship between 
the different purchasers which entitles them to comparable treatment. 
It was suggested that Section 3 of the Robinson-Patman Act, though 
not available to the Commission, was the more appropriate remedy. 
Petitioner cites the legislative history of Section 2 before and after 
amendment as well as the Mead’s Fine Bread case in support of its 
position that price cutting in a particular locality by a nationwide 
seller who maintains higher prices in the other localities with conse- 
quent injury to competition within said particular locality constitutes 
a discrimination in price forbidden by Section 2(a) of the Clayton 
Act as amended. The split within the circuits was demonstrated by 
reference to the recent case of Atlas Building Products Company v. 
Diamond Block & Gravel Company, infra. 


Dkt. 440—American Securit Company v. Shatterproof Glass Corp., 
268 F. 2d 769 (3d Cir.), petition filed September 30, 1959. 

Petitioner seeks review of the Circuit Court’s affirmance of the 
District Court’s dismissal of petitioner’s infringement action. Respon- 
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dent successfully argued that petitioner’s package licensing system was 
violative of the provisions of a prior decree, constituted misuse and, 
thus, that an action for their infringement was not available to him. 
Petitioner contends to the contrary, arguing that anyone could have 
used the patents in question and then have applied to the court pro- 
vided for in the decree to fix the fee. 


Dkt. 468—Atlas Building Products Company v. Diamond Block 
and Gravel Company, 269 F. 2d 950 (10th Cir.), petition filed 
October 13, 1959. 


A jury verdict for the plaintiff in a private treble damage action 
alleging geographic price discrimination in the sale of building blocks 
in violation of Section 2(a) of the amended Clayton Act was affirmed 
by the Circuit. In addition to the question raised by the Anheuser- 
Busch case, supra, petitioner questions the propriety of the trial court’s 
instruction that the jury need find only a “reasonable possibility” of 
harmful effects as a result of the alleged discrimination. Further, the 
constitutionality of Section 2(a), when applied to treble damage 
actions, is questioned. 


Dkt. 481—Johnson v. FTC, 266 F. 2d 560 (5th Cir.), petition 
filed October 16, 1959. 


The Circuit, by a divided court, affirmed the Commission’s cease 
and desist order in a false advertising action brought under Section 12 
of the FTC Act. Petitioner challenged the Commission’s jurisdiction, 
asserting that it is a one-shop, intrastate, local scalp service clinic, a 
minuscule portion of whose newspaper advertising finds its way into 
the United States mails and into interstate commerce because the 
newspaper publisher puts it there, not because petitioner “causes” 
such dissemination. Petitioner asserts that no use of the mails is made 
by it for business purposes and that interstate sales are not induced. 








Other Courts 


Richfield Oil Corporation v. Karseal Corporation (C. A. 9th Cir., 
filed Oct. 13, 1959). | 
A manufacturer of automobile polish, in its treble damage action 
against an oil company, sufficiently established the fact that the oil 
company violated the antitrust laws by requiring its independent ser- 
vice station operators (not its employees) to deal “exclusively” in 
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automobile accessories sponsored by the company, its own damages, 
the “causal connection” between the violation and its damages, and 


injury to the public. In proving its case, the manufacturer was 
properly permitted to use as evidence a decree entered against the 
company in a prior Government antitrust case. While the trial court 
erroneously instructed the jury as to the effect of that prior decree, 
the error was not prejudicial, and a “trebled” judgment of $7,500, is 
affirmed. 


Kentucky Rural Electric Cooperative Corp. v. Maloney Electric 
Co. (U.S. D. C. W. D. Ky., dated July 7, 1959). 

A “distributor” of electrical supplies cannot recover for a manu- 
facturer’s alleged “tortious refusal” to continue with an unlawful 
brokerage arrangement. Under that arrangement, the manufacturer 
paid, and the “distributor” accepted, brokerage or discounts on the 
“distributor’s sales to rural electric cooperatives to which it sold; thus, 
profits derived from the brokerage commissions were shared by the 
buyers in violation of Section 2(c) of the Clayton Act, as amended 
by the Robinson-Patman Price Discrimination Act. In its action 
against the manufacturer, the “distributor” contended that the manu- 
facturer, in terminating the “arrangement,” had discriminated in favor 
of competing distributors in violation of other provisions of the price 
discrimination laws. Without ruling upon that contention, the court 
finds that, since the transaction was unlawful as to both parties, 
neither has a valid claim against the other. No court will aid a party 
to recover where he proves his own violation of law in proving his case. 


Shapiro, et al. v. Paramount Film Distributing Corp., et al. (U. S. 
D. C. E. D. Pa., filed Sept. 30, 1919). 

A Federal district court sitting in Pennsylvania, applying a Penn- 
sylvania statute of limitations to a treble damage action under the 
Federal antitrust laws (the Federal statute of limitations was not 
applicable because the action was commenced before the effective 
date of that statute), rules that the appropriate Pennsylvania statute 
of limitations is a six-year statute governing “trespass on the case” 
actions rather than a one-year statute applicable to “forfeiture” actions. 
Federal courts, when employing a state statute of limitations for 
Federal purposes, must give it the scope and meaning that the state 
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courts give to it in analogous suits. Here, the Pennsylvania Supreme 
Court, in such an analogous suit, has clearly indicated that it would 
not apply the Pennsylvania one-year “forfeiture” statute to a treble 
damage action under the Federal antitrust laws. 


Mesahi Iron Company v. Republic Steel Corporation and Armco 
Steel Corporation (U.S. D. C. D. Del., dated Oct. 5, 1959). 

A Federal district court, in a mining company’s treble damage 
action against two steel companies, defers ruling on the sufficiency 
of the antitrust charges until a Federal appellate court in another 
circuit, in an action involving substantially the same parties, decides 
whether or not it will permit the defendant in that action (plaintiff 
in this action) to allege, by way of answer or counterclaim, substan- 
tialiy the same antitrust violations as those charged in this case. It 
would be a waste of judicial effort for the present court to rule upon 
the motion to dismiss this action before the other court had passed 
upon that same issue. 


Baldwin-Lima-Hamilton Corporation v. Tatnall Measuring Sys- 
tems Company and the Budd Company (C. A. 3rd Cir., filed Aug. 5, 
1959). 

A Federal appellate court refuses to reconsider its decision that an 
exclusive licensee of a “strain gage,” a patented device for measuring 
strain in materials, misused the patent and cannot, therefore, enforce 
it against an infringer. The petition for rehearing made it clear that 
the product which the licensee “tied” to the sale of the gage was not 
an element thereof, and that the licensee had illegally limited the use 
of that device by refusing to sell it, by itself, to prospective customers. 


G. E. M. Sundries Company, Inc. v. Johnson & Johnson, Inc. 
(C. A. 9th Cir., dated July 31, 1959). 

The United States Court of Appeals for the Ninth Circuit will 
hear an appeal from a decision of the Hawaii Supreme Court sustain- 
ing the constitutionality of the Hawaii Fair Trade Act. In denying 
a motion to dismiss the appeal, the court rejected a fair trader’s con- 
tentions that the judgment of the Hawaii Supreme Court was not 
a final, appealable decision and that the appeal would become nioot, 
as to contentions based upon Hawaii's status as a territory, upon its 
admission to statehood. 
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Independent Iron Works, Inc. v. United States Steel Corporation, 
et al. (U.S. D. C. N. D. Calif., S. Div., dated Sept. 30, 1959). 

Steel producers’ “similar conduct” in allegedly using similar 
methods of “rationing” steel during a period of shortage is not the 
kind of “parallel conduct” which could support an inference that the 
producers conspired to withhold steel from a “fabricator’’ of structural 
steel in violation of Sections 1 and 2 of the Sherman Act. Also, no 
conspiracy can be inferred from the fact that each of the producers 
is “vertically integrated” or from each producer’s alleged “favoring” 
of its own “integrated” fabricating shops. Furthermore, the evidence 
does not support the plaintiff's contention that a steel producer vio- 
lated Section 10 of the Clayton Act by conspiring with a railroad 
having a “common director” to prevent free and competitive bidding 
on “railroad car underframes” purchased by that railroad. 


The Upjohn Company v. Park Row Merchandise, Inc. (U. S. 
D. C. S. D.N. Y., filed Sept. 21, 1959). 

A defendant's alleged inability to sell a fair trader’s products at 
fair trade prices is not a sufficient reason for denying the fair trader's 
motion for a temporary injunction prohibiting sales below fair trade 
prices. Also, the fair trader’s alleged delay in seeking an injunction 
was insufficient to defeat its motion where it was established that 
the delay, if any, was induced by the defendant’s assurances, after 
the institution of the action, that it would adhere to fair trade prices. 


Clapper v. The Original Tractor Cab Co., Inc. and Williams 
(C. A. 7th Cir., dated Sept. 30, 1959). 

Reasonable attorneys’ fees incurred by a tractor cab company and 
one of its officers in successfully defending a patent infringement 
suit instituted against them as a part of a conspiracy in violation 
of the antitrust laws are an element of damages to be trebled under 
the antitrust laws. While the trial court awarded those fees (amount- 
ing to $28,244.31) under the patent statute, and specifically refused 
to treble the award under the antitrust laws, the U. S. Court of 
Appeals for the Seventh Circuit holds that the fees should have been 
included as a part of the defendants’ antitrust “compensatory dam- 
ages.” 

Also, the defendants were properly awarded $25,000 in attorneys’ 
fees for their successful prosecution of their antitrust counterclaim, 
and $27,611.35 in damages for injuries to their business and prop- 
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erty by reason of the plaintiff’s antitrust violations. In so ruling, the 
court rejects the plaintiff's claim that the award of attorneys’ fees 
was “grossly disproportionate” to the amount of damages found, and 
the defendants’ contention that their damages should be re-computed 
in accordance with a theory of estimating “potential sales” under 
which they claimed to have lost more than a million dollars in profits. 


State Wholesale Grocers, et al. v. The Great Atlantic and Pacific 
Tea Co., et al. (U.S. D. C. N. D. IIL, E. Div., dated Sept. 8, 1959). 

Twenty retail grocers and two wholesale grocers, having estab- 
lished that suppliers of food products violated Section 2(d) of the 
Clayton Act (as amended by the Robinson-Patman Act), are per- 
mitted to bring into their treble damage action, as parties plaintiff, 
other retail and wholesale grocers “similarly situated.” A little over 
a year ago, the Court of Appeals for the Seventh Circuit ruled that 
payments by the suppliers to a grocery chain for advertising in a 
magazine furnished by the chain through its controlled subsidiary were 
unlawful under Section 2(d) since the suppliers failed to prove that 
the payments for the advertising or alternative benefits were available 
on proportionally equal terms to all customers competing with the 
chain in the distribution of the suppliers’ products. 

In permitting a “spurious class suit,” the District Court rules that 
the “retail grocer” class and the “wholesale grocer’ class are ade- 
quately identified, that charges of damage to each of the plaintiffs 
in different amounts by the favoring of one customer over others 
satisfy the requirement of “common relief,” and that the grocers 
adequately represent the members of the two classes. The court 
further rules that the time is ripe for the intervention of all wronged 
parties, and that it is immaterial that the motion to permit the in- 
tervention of other grocers came so long after the suit was instituted 
and the issue of liability tried. 


Bertha Bldg. Corp. v. National Theatres Corp. (C. A. 2d Cir., 
decided Aug. 24, 1959). 

A defendant which had conceded the applicability of a six-year 
New York statute of limitations is not precluded, by waiver and 
estoppel or the doctrine of “the law of the case,” from asserting 
the applicability of a three-year New York statute. However, the court 
holds that the three-year statute, which applies to actions “upon 
a statute for a penalty or forfeiture . . .” is not applicable. A treble 
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damage action seeks damages that are “exemplary in part only,” 
and New York courts do not regard an action of such a character 
as one for a “penalty or forfeiture.” In holding that the New York 
six-year statute is applicable, the court points out that the issue 
will become moot if it should later be found that the action is barred 
in California (where the cause of action arose) by virtue of New 
York’s “borrowing”’ statute. 


Afran Transport Co., et al. v. National Maritime Union, et al. 
(U.S. D.C. S. D. N. Y., filed June 9, 1959). 

In an action by shippers to enjoin two seamen’s labor unions from 
picketing and boycotting their ships, a Federal District Court, on 
reargument, adheres to its earlier refusal to grant summary judgment 
in favor of the unions. In that prior ruling, the court found that 
issues of fact were presented as to whether or not the unions had 
conspired with non-labor groups and acted in furtherance of other 
than legitimate labor objectives. Here, the court also holds that the 
unions should not be permitted to take an interlocutory appeal from 
the denial of their motion for summary judgment because the narrow 
issue decided thereby (whether there was any material issue of fact 
to be tried) is not a “controlling question of law... 


Jewel Tea Co. v. Local Unions Nos. 189, et al. (U. S. D. C. 
N. D. Ill, E. Div., filed May 19, 1959). 

In an action charging that “locals” of a meat cutters’ labor union 
conspired with an association of meat retailers to prevent competition 
among retail meat markets and restrict the daily hours for the retail 
marketing of meat, a Federal District Court concludes that the 
“locals” should be permitted to take an interlocutory appeal from 
its refusal to dismiss the action because “controlling questions of law” 
are involved “as to which there is substantial ground for a difference 
of opinion. ...”’ In refusing to dismiss the action, the court had held 
that labor unions are not exempt from the operation of the antitrust 
laws where they combine with non-labor groups for objectives outside 
the field of labor relations. 


Goldlawr, Inc. v. Shubert, et al. (U.S. D. C. S. D. N. Y., filed 
August 10, 1959). 

A Federal District Court in New York rules that a Federal District 
Court in Pennsylvania did not, by reason of “extra-territorial” service 
of process in New York, acquire personal jurisdiction over two New 
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York corporations which were not inhabitants of, found in, or trans- 
acting business in Pennsylvania. Under Section 12 of the Clayton 
Act, the privilege of extra-territorial service of process is expressly 
confined to actions in which venue is properly laid. Also, the court 
in Pennsylvania, was not found there, and had no agents there. Since 
the court in Pennsylvania had no jurisdiction over either of those 
parties, the court in New York acquired no such jurisdiction by a 
transfer of the action from Pennsylvania to New York. Although 
it might have been possible, after the transfer, for the plaintiff to make 
proper service on the corporations, the action was dismissed as to them 
and the individual because the transfer, as to those parties, was un- 
authorized. 





Banana Distributors, Inc. v. United Fruit Co., et al. (C. A. 2d 
Cir., decided Aug. 24, 1959). 

In a treble damage action brought in a Federal District Court 
in New York, it was necessary, by virtue of a New York “borrowing 
statute,” to determine if certain of the antitrust claims were barred 
by statutes of limitation of Connecticut, where the cause of action 
arose. Those statutes were applicable only if their running had not 
been suspended or “‘tolled,’ under a Connecticut statute, by the 
defendants’ alleged absence from that state. The test to be applied 
in determining whether the defendants were “without the state” was 
not whether they were subject to service of process in Connecticut, 
under Connecticut law, but rather, whether they were amenable to 
suit there under Section 12 of the Clayton Act. Under that section, 
one of the defendants was “transacting business” in Connecticut; 
therefore, the plaintiff could have brought its treble damage against 
that defendant in a Federal courf in Connecticut and could have 
served him with process in another district. Hence, that defendant 
was “present” in Connecticut and the statutes of limitation were not 
tolled as to it. 


Lawlor & Pantzer v. National Screen Service Corporation, et al. 
(C. A. 3d Cir., filed Aug. 27, 1959). 

Exclusive licenses under which motion picture producers and dis- 
tributors granted to a company the right to manufacture and distribute 
their motion picture advertising accessories were not in and of them- 
selves illegal under the antitrust laws. Exclusive agreements are 
permitted in circumstances where the facts disclose a course of con- 
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duct and reasonableness of action not prohibited by the antitrust laws. 
Pointing out that exclusive licenses are permitted under the copyright 
laws and that the articles licensed for manufacture and distribution 
were noncompetitive in nature, the court holds that the accumulation 
of copyright licenses by the company was not illegal. Furthermore, 
the court notes, there was no evidence of any plan or scheme among 
the motion picture companies. The evidence, according to the court, 
showed that the companies, acting independently, as a result of 
substantial losses in their accessory business, decided to license an 
outsider to perform that phase of their business. 


Department of Justice Activity 


U.S. v. Radio Corporation of America, et al. (U.S. D. C. E. D. 
Pa., consent judgment, Sept. 22, 1959). 

Attorney General William P. Rogers announced the entry of 
a consent judgment in the Federal District Court, Philadelphia, 
Pennsylvania, the successful conclusion of the antitrust suit brought 
by the Department of Justice against the Radio Corporation of 
America and the National Broadcasting Company. 

The Government’s complaint, which was filed on December 4, 
1956, charged that RCA and NBC had combined or conspired to 
obtain VHF (very high frequency) television ownership for NBC 
in five of the eight largest markets of the United States by using 
unlawfully NBC’s power as a network to grant or to withhold NBC 
network affiliation. This alleged plan involved disposing of NBC’s 
television stations in two smaller markets (Cleveland and Washington ) 
and inducing television station owners in two larger cities, Phila- 
dephia, Detroit, Boston, San Francisco or Pittsburgh, to exchange 
their stations for either NBC’s Cleveland or its Washington station 
or both. 

The alleged combination or conspiracy was carried out in part, 
the complaint charged, through the acquisition by NBC of Westing- 
house Broadcasting Company’s Philadelphia television and radio sta- 
tions (WPTZ and KYW) in exchange for NBC’s Cleveland television 
and radio stations (WNBK and WTAM-AM and FM) plus 
$3,000,000. Westinghouse allegedly agreed to sell its Philadelphia 
stations only because of NBC’s triple threat: (1) to discontinue 
NBC affiliation with existing Westinghouse television stations in Phila- 











































708 THE ANTITRUST BULLETIN 


delphia and Boston, (2) to withhold NBC affiliation from an about- 
to-be acquired Westinghouse television station in Pittsburgh, and 
(3) to withhold NBC affiliation from any other television stations 
thereafter acquired by Westinghouse. The station exchange agreement 
of May 16, 1955 and the RCA-NBC conspiracy already described 
were both alleged by the Government to be in unreasonable restraint 
of trade and therefore violative of Section 1 of the Sherman Act. 

The complaint further charged that, among the results brought 
about by the illegal activities of NBC and RCA were (1) elimination 
of competition among independent station representatives for rep- 
resentation of the Philadelphia television station which thereafter 
was represented by NBC itself and (2) reduction of Westinghouse 
Electric Corporation’s ability to compete against RCA in the sale 
of television and radio sets and other consumer goods, because of the 
displacement of the Westinghouse name by the RCA name in the 
station identification announcements of a leading television station 
and a leading radio station in the Philadelphia market. 

In defending this case, NBC and RCA had contended that the 
Federal Communications Commission’s licensing of the exchange 
transaction had foreclosed the Department of Justice from bringing 
this suit under the Sherman Act. Although the trial court upheld 
this position, the Supreme Court on appeal reversed. The Supreme 
Court’s decision, which marked out the extent to which the Com- 
munications Act of 1934 (Section 313) made the antitrust laws 
applicable to the broadcasting industry, reinstated the case in the 
district court. 

The consent judgment entered requires NBC and RCA on or 
before December 31, 1962, to dispose of the Philadelphia television 
and radio stations which NBC acquired from the Westinghouse Broad- 
casting Company. The defendants are prohibited from acquiring 
any ownership interest in any other Philadelphia television station 
until after termination of the judgment, which termination will take 
place nine years after NBC has disposed of the Philadelphia sta- 
tions, but not less than 10 years from today. NBC and RCA may 
not acquire any ownership interest in a Philadelphia radio station 
for five years. In addition, before they dispose of the stations, the 
defendants must notify the Department which may, should the 
proposed disposal involve an exchange of stations with someone else. 
ask for a court determination whether the other station owner’s 
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consent was induced by coercive use of NBC’s power of affiliation 
or by activities constituting an unreasonable restraint of trade. 

NBC and RCA are prohibited from using NBC’s network power 
of affiliation to acquire any broadcast station by coercion in the 
future. They may not acquire any substantial ownership interest 
in any television station in the seven largest markets other than 
Philadelphia (New York, Chicago, Los Angeles, Detroit, Boston, 
San Francisco or Pittsburgh) without providing, as a prerequisite 
to the acquisition, an opportunity for the Department to request a 
court determination (1) that no coercion has been exerted through 
use of NBC network affiliation power and (2) that no conduct 
has been engaged in which unreasonably restrains trade. Similarly, the 
defendants may not assume national spot representation for any 
television station which NBC does not now represent without pro- 
viding an opportunity for the Department to ask for court determi- 
nation as to whether NBC’s appointment as spot representative was 
not obtained by coercive use of its power as a network to control 
affiliation. 


U.S. v. National Dairy Products Corp. (U.S. D. C. W. D. Mo.., 
indict., Sept. 16, 1959). 

Attorney General William P. Rogers announced that a federal 
grand jury sitting in Kansas City, Missouri, returned an indictment 
against National Dairy Products Corporation, of New York. The 
indictment contained 15 counts, charging violations of Section 1 of 
the Sherman Act and Section 3 of the Robinson-Patman Act. The 
violations charged were in connection with National’s sale and dis- 
tribution of milk in the Kansas City metropolitan area, and in 
Sedalia, Lexington, Mexico, Glasgow, and Butler, all in Missouri, 
and in Paola-Osawatomie, Kansas. Raymond J. Wise of 75 East 
Wacker Drive, Chicago, Illinois, a vice president and director of 
National, was also named as a defendant in three counts of the 
indictment. 

According to the indictment, National is the largest dairy corpo- 
ration in the world. The indictment alleges that: “Its world wide 
activities embrace four continents. In each of the years 1957 and 
1958, National’s sales in the United States and Canada alone totalled 
approximately one billion, five hundred million dollars, with net 
profits after taxes of approximately fifty million dollars. National 








710 THE ANTITRUST BULLETIN 


closed the year 1958 with current assets of over two hundred and 
seventy-five million dollars and total assets of over five hundred and 
fifty-five million dollars. It has approximately fifty thousand em- 
ployees. National’s operations in the United States are broken down 
into six operating divisions, including the Sealtest Division, Kraft 
Foods Division, and four other divisions in related fields. Each of these 
divisions likewise has its own geographical operating divisions. .. . 
The operations of the Kansas City, Missouri plant of National are 
under the direction of the Sealtest-Central Division.” 

The indictment further states that “National’s plant in Kansas 
City, Missouri has used two methods of distributing milk in the 
Missouri-Kansas areca. The first method has been the sale of milk 
through its own employee drivers directly to stores and home de- 
livery customers. This system has been employed primarily in 
the Greater Kansas City market. The other method has been the 
sale of milk in paper carton containers to independent distributors 
who in turn resell such milk to their own customers, using their 
own trucks, and their own warehousing and refrigerating facilities. 
These distributors conduct their business for their own account and 
profit. Sales through distributors have been made in numerous cities 
and towns in Kansas and Missouri, for the most part outside of the 
Greater Kansas City market but within the Missouri-Kansas area.” 

In six counts of the indictment, National is charged with violations 
of Section | of the Sherman Act by conspiring with its distributors in 
Sedalia, Lexington, Mexico, Glasgow, Butler and Paola-Osawatomie 
to fix the prices at which such distributors sell milk to their cus- 
tomers. It is also alleged in each of such counts that National “for 
extended periods of time, sell milk to [National’s distributor] below 
National’s cost,” and that the distributor resell the milk to stores 
“at prices agreed upon with National for the purpose of restricting 
or eliminating the sale of milk by small dairies.” “Small dairy” is 
defined as “any corporation, partnership, person, or persons bottling 
milk exclusively in Missouri or Kansas and whose sales are usually 
confined within a radius of forty or fifty miles of its bottling plant.” 

In six additional counts National is charged with violations of 
Section 3 of the Robinson-Patman Act by selling milk to its dis- 
tributors in Sedalia, Lexington, Mexico, Glasgow, Butler and Paola- 
Osawatomie “at unreasonably low prices for the purpose of destroying 
competition.” In these counts of the indictment it is further alleged 
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that National “utilized the advantages it possesses by reason of the 
fact that it operates in a great many different geographical localities 
in order to finance and subsidize a price war against small dairies 
selling milk in competition with it and its distributor.” 

The other three counts of the indictment relate to National's 
activities in the Metropolitan Kansas City area. In two of such counts 
the indictment charges National and Raymond J. Wise with vio- 
lations of Section 1 of the Sherman Act by conspiring with “out- 
of-state dairies doing business in the Greater Kansas City market” 
to eliminate price competition in the sale of milk in that market. 
The indictment defines an “out-of-state dairy” as “any corporation 
other than National bottling and selling milk in the Greater Kansas 
City market whose milk is also regularly sold outside the States of 
Missouri and Kansas.” It is alleged that National, defendant Wise 
and the co-conspirator “out-of-state dairies” agreed to devise plans 
for depressing, stabilizing, and then increasing milk prices in the 
Greater Kansas City market and “to induce and coerce small dairies 
selling milk in glass gallon containers to raise their prices.” 

The remaining count of the indictment charges National and 
defendant Wise with violating Section 3 of the Robinson-Patman Act 
by selling milk in the Kansas City market at unreasonably low prices 
for the purpose of destroying competition. 


U.S. v. New England Concrete Pipe Corporation, et al. (U. S. 
D. C. E. D. Mass., consent judgment, Sept. 30, 1959). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court in Boston, Massachusetts of an antitrust con- 
sent judgment terminating restraints of trade in the manufacture and 
sale of concrete pipe. Consenting to the entry of the judgment were 
the New England Concrete Pipe Corporation of Newton, Massa- 
chusetts and the Concrete Pipe Machinery Company of Sioux City, 
Iowa. Another defendant, the Hume Pipe of N. E., Incorporated 
consented to the entry of a Judgment against it on December 12, 
1957. Thus this proceeding, filed on June 28, 1957, is now successfully 
completed. 

The Government’s complaint charged the defendants with vio- 
lations of Sections 1 and 2 of the Sherman Act by conspiring to 
restrain and to monopolize trade and commerce. Specifically, the 
defendants were charged with price fixing, allocation of territories, 
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excluding other companies from the business of supplying concrete 
pipe and agreeing with each other not to sell concrete pipe making 
machinery to persons in Massachusetts other than defendant New 
England Concrete Pipe Corp. 

The Judgment entered enjoins defendant New England Concrete 
Pipe Corporation from collecting from or reporting cost information 
to other concrete pipe manufacturers and from agreeing with such 
manufacturers to fix prices; to exchange price lists prior to the time 
such price lists are made public; to disclose the amount or other 
terms or conditions of any bid prior to the filing of such bids; to 
allocate customers, territories or markets and to boycott or otherwise 
refuse to do business with any person. In addition, New England 
Concrete Pipe Corporation is required within 60 days following 
the entry of the judgment, to review its then prevailing prices for 
concrete pipe and to issue new prices based upon its own costs, the 
margin of profit individually desired and other lawful considerations. 

The defendants are required by the judgment to cancel those 
contracts which gave New England Concrete Pipe Corporation an 
exclusive right to the use of concrete pipe making machinery in any 
area. Defendant Concrete Pipe Machinery Company is further en- 
joined from giving to any concrete pipe manufacturer the exclusive 
right to use its machinery within the New England States and from 
restricting the use or disposition of pipemaking machinery after sale. 


U.S. v. Pabst Brewing Co. (U.S. D. C. E. D. Wis., complaint, 
Oct. 1, 1959). 


Attorney General William P. Rogers announced the filing in 
the United States District Court at Milwaukee, Wisconsin of a civil 
antitrust complaint charging that the acquisition by Pabst Brewing 
Company of the Blatz Brewing Company violates Section 7 of the 
Clayton Act. Pabst owns and operates breweries located in Mil- 
waukee, Wisconsin, Peoria Heights, Illinois, Newark, New Jersey and 
Los Angeles, California. Blatz, prior to the acquisition, owned and 
operated a brewery located in Milwaukee, Wisconsin. 

Pabst’s acquisition of Blatz, it is alleged, eliminates actual and 
potential competition between Pabst and Blatz in the sale of beer 
in the United States and in various sections of the country, including 
the State of Wisconsin and the three-state area of Illinois, Wisconsin 
and Michigan. Also it is alleged that the acquisition reduces com- 
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petition in the sale of beer in those areas and enhances Pabst’s 
competitive advantage over other sellers of beer in those areas. 
Industry-wide concentration in the sale of beer, according to the 
complaint, will be increased. 

The complaint names as defendants Pabst Brewing Company, 
Schenley Industries, Inc. and The Val Corporation. Blatz, formerly 
a wholly-owned subsidiary of Schenley, after transferring its assets 
and business to Pabst, changed its name to The Val Corporation. The 
complaint asks that defendants be required to divest themselves of 
all of the assets and business of Blatz. 

The combined 1957 sales of Pabst and Blatz, according to the 
complaint, were exceeded by only four other brewers in the United 
States. In the State of Wisconsin, it is alleged, Blatz was the sales 
leader for 1957 accounting for 12.8% of total sales in that state, 
with Pabst accounting for 11.1% of that total. Combined sales of 
the two in Wisconsin, about 24% of total 1957 Wisconsin beer sales, 
were approximately double the market share of the second largest 
seller during that year. In the three-state area the combined sales 
of Pabst and Blatz amounted to 11% of total 1957 sales, and were 
exceeded by only one other brewing company in that area. 

The complaint states that the number of breweries operating 
in the United States has decreased from 1935, when 750 breweries 
produced 43,000,000 barrels of beer, to 1958, when 252 breweries 
produced 85,000,000 barrels of beer. In 1957, it is alleged, the 25 
largest companies engaged in brewing beer in the United States 
accounted for approximately 69% of total national sales of beer. 


U.S. v. The Lake Asphalt & Petroleum Co., et al. (U.S. D. C. 
E. D. Mass., complaint, Oct. 13, 1959). 

Attorney General William P. Rogers announced the filing in the 
federal court at Boston of three civil antitrust complaints against one 
trade association and 17 corporations engaged in the sale and dis- 
tribution of asphalt, road tar and bituminous concrete in New England. 

One complaint charged the defendants with a conspiracy to fix 
and maintain prices at which asphalt is sold to the state and local 
governments of Massachusetts and New Hampshire, to allocate mar- 
kets among themselves, and to fix prices on sales of asphalt to 
contractors. 
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A second complaint alleged that the defendants conspired to fix 
and maintain prices at which road tar is sold to the state and local 
governments of Massachusetts, New Hampshire, Vermont and Maine, 
and to allocate markets among themselves. 


The third complaint alleged that the defendants conspired to fix 
and maintain prices at which bituminous concrete is sold to the state 
government of Massachusetts and to local governments and con- 
tractors in Massachusetts and New Hampshire, and to allocate markets 
among themselves. 


U. S. v. General Motors Corporation (U.S. D. C. E. D. N. Y., 
complaint, Oct. 16, 1959). 


Acting Attorney General Lawrence E. Walsh announced the filing 
in the United States District Court at New York, New York of a 
civil antitrust complaint charging that the acquisition by General 
Motors Corporation of Euclid Road Machinery Company violates 
Section 7 of the Clayton Act. Euclid, prior to the acquisition in 
1953, was the nation’s largest producer of off-highway dump trucks 
and was a substantial factor in the manufacture and sale of other 
types of off-highway earth moving equipment. 

The effect of General Motors’ acquisition of Euclid, it is alleged, 
may be substantially to lessen actual and potential competition o1 
tend to create a monopoly in the manufacture and sale of off-highway 
earth moving equipment, and in various types of such equipment. 
Also it is alleged that potential competition between General Motors 
and Euclid in such equipment has been eliminated and competition 
in the manufacture and sale of components, parts and accessories 
used in the manufacture and maintenance of the equipment may be 
substantially lessened. The acquisition of Euclid’s assets and prop- 
erties, according to the complaint, will enhance General Motors’ 
competitive advantage over smaller producers of various types of 
off-highway earth moving equipment to the detriment of competition. 
It is further alleged that mergers and acquisitions on the part of 
other off-highway earth moving equipment manufacturers may be 
fostered, thus causing a further substantial lessening of competition 
and tendency toward monopoly in the off-highway earth moving 
equipment field generally and in particular areas thereof. 


The complaint asks that General Motors be required to divest 
itself of the assets and business of its Euclid Division. 
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Off-highway earth moving equipment is used principally in con- 
nection with the nation’s highway building program, the construction 
of dams, airports, levees, the mining industry, and other fields where 
hauling and other types of heavy equipment are needed to move 
large quantities of materials such as earth, rock, ore and coal. It is 
a billion dollar industry. Prior. to the acquisition of Euclid, General 
Motors was not engaged in the manufacture and sale of off-highway 
earth moving equipment but was a major supplier of diesel engines, 
transmissions and other components to manufacturers of such equip- 
ment, including Euclid, for inclusion in the end products. Before 
and during 1953 General Motors considered entering the off-highway 
equipment field but instead of using its own facilities for such purpose 
entered the field by acquiring Euclid. 

In 1952 Euclid had total sales of over $33 million and assets 
of about $16 million. Since 1953 sales by Euclid Division of General 
Motors have increased so that in 1956 they were valued at over 
$100 million. In 1953 Euclid purchased 383 diesel engines and 
494 transmissions from General Motors and 1328 engines (almost 
all diesel) and 1217 transmissions from suppliers other than General 
Motors at a cost of many millions of dollars. Since 1953 Euclid Divi- 
sion has materially reduced its purchase of diesel engines and trans- 
missions from suppliers other than General Motors, obtaining the great 
majority of engines and transmissions from General Motors. 

The complaint describes General Motors as the largest manufac- 
turing corporation in the United States. It is alleged that in 1958 
it made over 50% of all automobiles, 89% of city and inter-city 
buses, about 40% of highway trucks, 100% of the passenger loco- 
motives, and 77% of all types of locomotives manufactured in the 
United States, and was a leading producer of a number of products 
in the off-highway earth moving equipment field, and diesel engines, 
transmissions, and parts and accessories for use in such end products. 


U.S. v. The Commercial Electric Co., et al. (U. S. D. C. N. D. 
Ohio, consent judgment, Oct. 23, 1959). 

Acting Attorney General Lawrence E. Walsh announced the entry 
in the Federal District Court at Toledo, Ohio, of a consent judgment 
successfully terminating a civil antitrust suit, filed on October 20, 
1958, against the distributor and nine retailers of General Electric 
major appliances in the Toledo area. A criminal case, filed on the 
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same date, was successfully terminated on February 6, 1959, when 
the defendants pleaded nolo contendere and were fined a total of 
$19,000 by the Court. In both cases, defendants were charged with 
conspiring to fix prices and to boycott other retail dealers in vio- 
lation of Section 1 of the Sherman Antitrust Act. 

The complaint charged that the defendants agreed to fix uniform 
minimum prices for the sale of General Electric major appliances and 
to prevent other retail dealers from acquiring such appliances for 
resale. The judgment entered today enjoins the defendants from 
agreeing (1) to fix prices for the sale of General Electric major 
appliances, (2) to prepare and distribute prices or price lists for 
such appliances among themselves, and (3) to restrict any dealer or 
person from buying or selling such appliances. In addition, the 
Commercial Electric Company is enjoined from terminating or threat- 
ening to terminate the franchise of, or refusing to sell to, any General 
Electric major appliance dealer who does not observe prices suggested 
by Commercial, or any other person, for the sale of such appliances. 


U. S. v. Wilson & Geo. Meyer & Co. and Sunshine Garden 
Products, Inc. (U. S. D. C. N. D. Calif., complaint, Oct. 21, 1959). 


Attorney General William P. Rogers announced that a civil 
antitrust complaint was filed in the Federal Court at San Francisco 
against Wilson & Geo. Meyer & Co. and Sunshine Garden Products, 
Inc., both of San Francisco, for violations of the Sherman Act and 
the Wilson Tariff Act in connection with the importation, distribution 
and sale of peat moss in the Western States. 


Named as co-conspirators in the suit, but not as defendants, were 
two Canadian joint sales agencies for peat moss, thirteen Canadian 
producers and processors of peat moss, and six domestic distributors 
of peat moss. 

The complaint alleged that the defendants and co-conspirators 
agreed: (a) to organize joint sales agencies in Canada to distribute 
in the Western States all of the peat moss produced by the co- 
conspirator Canadian producers, and to allocate fixed quotas among 
those producers for sales in this area; (b) to fix and stabilize the 
prices at which distributors, jobbers and dealers would sell such peat 
moss in the Western States; (c) to allocate marketing areas among 
the distributors and jobbers; (d) to sell such peat moss only to such 
distributors and jobbers who are approved by the joint sales agencies 
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and who abide by the price and territorial restrictions; and (€) to pre- 


vent sales in the Western States of peat moss produced by others than 
the co-conspirator producers. 


Federal Trade Commission Activity 


F. T. C. v. Beatrice Foods Co., Inc. (FTC Dkt. #7599, complaint, 
Oct. 9, 1959). 

The Federal Trade Commission charged that Beatrice Foods Co., 
Inc., Chicago, IIl., has granted discriminatory prices and promotional 
allowances to favored purchasers of milk and other dairy products. 

Eskay Dairy Co., Inc., Fort Wayne, Ind., one of Beatrice’s 28 
subsidiaries, was joined in the price discrimination charges. 

The _FTC’s complaint alleges that both companies have charged 
some retailer-customers less than competing retailers in Fort Wayne, 
New Castle, Richmond, and other places in Indiana. It adds that 
Beatrice also has granted lower prices to favored retailers in New 
Bremen, St. Marys, and other cities and areas in Ohio. 

These price discriminations violate Section 2(a) of the amended 
Clayton Act, the complaint charges, since their effect has been sub- 
stantially to lessen and destroy competition between respondents and 
their competitors as well as between their favored and non-favored 
retailers. 

The complaint further alleges that Beatrice made payments to 
some retailers in St. Marys for advertising its products, but did not 
make them available on proportionally equal terms to all other 
competing customers as required by Section 2(d) of the amended 
Clayton Act. 


F.T.C.v. Dell Publishing Co., Inc., et al. (FTC Dkt. 7611-15, 
complaints, Oct. 25, 1959). 


The Federal Trade Commission announced charges that five 
New York City publishers of magazines, paperback books or comics 
have paid discriminatory promotional allowances to favored customers. 
They are: The New American Library of World Literature, Inc., 
501 Madison Ave. (7611) ; Dell Publishing Co., Inc. (7612); Bantam 
Books, Inc. (7613); National Comics Publications, Inc., and a sub- 
sidiary, Independent News Co. (7614) and Pocket Books, Inc., and a 
subsidiary, Affiliated Publishers, Inc. (7615). 
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Independent News Co. also is cited in the complaint against 
New American Library, as national distributor of its publications. 

All five publishers allegedly have paid allowances to certain news- 
stand chains operating outlets in railroad, airport, and bus terminals, 
and in hotels and office buildings. The complaints charge that these 
payments were not made available on proportionally equal terms to 
all other competing customers, as required by Sec. 2(d) of the 
amended Clayton Act. 


F. T. C. v. Westinghouse Electric Corp. (FTC Dkt. #7150, 
consent order, Oct. 26, 1959). 

Westinghouse Electric Corp., Pittsburgh, Pa., has agreed to a 
Federal Trade Commission consent order forbidding it to grant 
dealers discriminatory prices or advertising payments. , 

The Commission affirmed Hearing Examiner John B. Poindexter’s 
August 31 order, to which both the company and the FTC’s Bureau 
of Litigation had agreed. 

The FTC issued its complaint on May 14, 1958, alleging that 
Westinghouse violated Sec. 2(a) of the Robinson-Patman Amendment 
to the Clayton Act by charging some dealers more than their com- 
petitors for the same electric appliances. 

For example, the complaint said, in 1956 favored retailers paid 
31.8% less for Westinghouse’s Model L-9 laundermats than the least 
favored of their competitors. 

A further charge was that the company did not make its pro- 
motional allowances available to all competing customers on pro- 
portionally equal terms, as required by Sec. 2(d) of the law. 

One instance of the discriminatory payments cited in the complaint 
was the following: In 1956 Westinghouse had a “Co-operative Ad- 
vertising Procedure” providing that it pay retailers 50% of the cost 
of advertisements promoting Westinghouse major appliances, up to 
144% of the suggested list price of their purchases. However, West- 
inghouse computed its share at national rates in some cases and 
local rates in others, which frequently resulted in disproportionate 
payments to competing dealers. 

The order requires Westinghouse henceforth to charge the same 
net prices to competing dealers, and to pay advertising allowances 
on a proportionally equal basis only. 
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The charges were dismissed as to a former subsidiary which was 
liquidated as of March 1, 1958, Westinghouse Electric Supply Co. 


F. T. C. v. Hadid Brokerage Co., et al. (FTC Dkt. #7418, init. 
dec., Oct. 22, 1959). 

An order by a Federal Trade Commission hearing examiner an- 
nounced he would dismiss charges that a Houston, Texas, brokerage 
concern, now out of business, illegally accepted brokerage on pur- 
chases of food products for its own account for resale. 

Granting respondents’ motions to dismiss, joined in by counsel 
supporting the complaint, the examiner ruled that “further prosecu- 
tion . . . would cause great and unnecessary expense to all parties to 
the litigation, and that it would serve no useful purpose to proceed 
further in this matter.” 

The motions stated that the company stopped doing business in 
January 1959 and Mr. Hadid, who operated it, left Houston and 
has not conducted any business since; and that Mr. Rudy formerly 
was an employee but never a partner, and had nothing to do with the 
concern’s policies while in its employ. 


F. T. C. v. Automotive Jobbers, Inc., et al. (FTC Dkt. #7590 & 
7592, complaints, Oct. 4, 1959). 

The Federal Trade Commission has charged 42 jobbers of auto- 
motive products and supplies in Texas and adjoining states with 
knowingly inducing and receiving discriminatory prices from suppliers. 

Although the organizations purport to be the purchasers of their 
members’ supplies, the complaints allege they are mere bookkeeping 
devices for facilitating unlawful price discriminations. They serve 
only as agents through which members are billed and paid for pur- 
chases, the complaints say. 

The complaints charge that the jobbers use their combined bar- 
gaining power to demand and get discounts not available to competi- 
tors. Suppliers refusing to accede usually are replaced. 

Specific allegations are that suppliers granting quantity discounts 
must base them on the combined purchases of all members, although 
competing jobbers are granted allowances upon only their individual 
purchases; and from other suppliers the jobbers demand rebates which 
are not paid their competitors. 

Alleging violation of Sec. 2(f) of the Robinson-Patman Amend- 
ment to the Clayton Act, the complaints declare these unlawful dis- 
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criminations have substantially lessened competition between suppliers 
as well as between member jobbers and their independent competitors. 


F.T.C.v. General Mills, Inc. (FTC Dkt. #6926, dismissal order, 
Oct. 5, 1959 

The Federal Trade Commission has dismissed charges that General 
Mills, Inc., Minneapolis, Minn., had unlawful exclusive dealing sales 
contracts with one purchaser of its sponges, The Grand Union Co., a 
supermarket chain with headquarters in East Paterson, N. J., and some 
340 outlets throughout the eastern states. 

Adopting Hearing Examiner John Lewis’ July 31 initial decision, 
the FTC agreed that General Mills’ arrangement during 1955 and 
1956 with the chain, under which the latter agreed not to handle or 
sell sponges made by E. I. du Pont de Nemours and Co., did not 
violate Sec. 3 of the Clayton Act. 

The Commission upheld the examiner’s ruling that the evidence 
presented by its trial attorneys fails to establish that this arrangement 
“resulted in a foreclosure of competition in a substantial share of the 
line of commerce affected, or that there is a reasonable probability 
that the arrangement will substantially lessen competition or tend to 
monopoly in any line of commerce.” 

The FTC recently issued a consent order disposing of the remain- 
ing charge in its Oct. 31, 1957, complaint, namely, that General 
Mills granted discriminatory advertising allowances to Grand Union 
and other favored customers. General Mills agreed henceforth not 
to pay allowances to any customer unless it makes them available to 
all competing customers on proportionally equal terms. 


F. T. C. v. Adams Dairy Co., et al. (FTC Dkt. #¢7596-8, com- 
plaints, Oct. 7, 1959 

The Federal Trade Commission announced charges that two 
affiliated Midwestern dairies have conspired illegally with the nation’s 
three largest grocery chains to eliminate competition in the sale of 
dairy products. 

The dairies are Adams Dairy Co., Blue Springs, Mo., and Adams 
Dairy, Inc., St. Louis, Mo. They sell milk, ice cream, cottage cheese 
and other dairy products at wholesale in Missouri, Kansas, Illinois and 
Kentucky. 

Each of three FTC complaints cites both dairies and one grocery 
chain customer, as follows: The Kroger Co., Cincinnati, Ohio 
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(7596) ; Safeway Stores, Inc., Oakland, Calif. (7597); The Great 
Atlantic & Pacific Tea Co., New York City (7598). 

A & P and Kroger have outlets in all four states comprising the 
dairies’ marketing area, and Safeway has outlets in two of the four 
states, Missouri and Kansas. 

The complaints charge that the two dairies have maintained a 
restraint-of-trade agreement with each chain for many years, involv- 
ing these policies: 

The respondents fix prices and price differentials for dairy products 
and coerce competitors into maintaining them. 

On their part, A & P, Kroger and Safeway charge less for the 
two dairies’ products in certain areas than in others, directly and 
through coupons, free merchandise or other devices furnished by the 
Adams concerns. The chains engage in dairy product price wars in 
some areas, with the purpose of destroying competition or with this 
probable effect. Also, each chain denies Adams’ competitors and 
potential competitors a reasonable opportunity to compete, and other- 
wise gives the two dairies preferential treatment in its retail stores. 

In return, the two dairies subsidize these activities of the chains 
by: (1) selling to them below cost or at less than the prices charged 
in other areas; (2) furnishing coupons, free merchandise, etc., for 
the chains’ use in retailing the dairy products, only in certain areas; 
(3) guaranteeing them a fixed profit margin regardless of the price 
at which the products are sold to the consumer; and (4) giving them 
advertising allowances not offered to all competing purchasers on 
proportionally equal terms. 

These conspiracies, the complaints charge, have foreclosed markets 
and access to markets to competitors in the processing, distribution 
and sale of dairy products, and are unfair competitive methods for- 
bidden by the FTC Act. 


F. T. C. v. Philip Morns, Inc., et al. (FTC Dkt.##6750, 6730, 
6748, 6908, consent orders, Sept. 25, 1959). 


Four of the nations’ largest cigarette manufacturers have agreed to 
Federal Trade Commission orders forbidding them to pay discrimi- 
natory promotional allowances to favored customers. They are: 
Philip Morris, Inc., New York City (6750); The American Tobacco 
Co., New York City (6830); R. J. Reynolds Tobacco Co., Winston- 
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Salem, N. C. (6848) and Brown & Williamson Tobacco Corp., 
Louisville, Ky. (6908). 

The Commission, with Chairman Earl W. Kintner not partici- 
pating, adopted separate initial decisions by Hearing Examiner J. 
Earl Cox based on orders agreed to by the companies and the FTC's 
Bureau of Litigation. The agreements were conditioned upon the 
issuance of a similar order against a major competitor, Liggett & 
Myers Tobacco Co., Inc., which the Commission announced. 

The four manufacturers were charged in the FTC’s 1957 com- 
plaints with paying allowances to some of their customers who are 
retailers and vending machine operators, but not to other customers 
who are competitors of these favored customers. 

Further allegations were that all four companies base their allow- 
ances on individual negotiations, resulting in proportionally unequal. 
different and arbitrary terms; Philip Morris and American Tobacco 
require some customers to comply with certain terms to receive allow- 
ances while others must meet less burdensome terms or none at 
all; and R. J. Reynolds and Brown & Williamson offer allowances 
conditioned upon the use of advertising displays which can be used 
only by a restricted number of customers. 

These arrangements, the complaints charged, violate the require- 
ments of Sec. 2(d) of the Robinson-Patman Amendment to the 
Clayton Act that promotional allowances, if given, be made available 
to all competing customers on proportionally equal terms. 

The FTC’s orders require the manufacturers henceforth to abide 
by Sec. 2(d) in making advertising payments. 


F. T. C. v. Photostat Corp. (FTC Dkt. #7349, consent order. 
Sept. 28, 1959). 

The Federal Trade Commission has approved a consent order 
prohibiting Photostat Corp., Rochester, N. Y., the nation’s largest 
seller of photographic copying machines and their supplies, from using 
illegal inducements and unreasonable tying arrangements to sell the 
supplies. 

Both the company and the FTC’s Bureau of Litigation agreed 
to the order. It was accepted in an initial decision by Hearing 
Examiner Earl J. Kolb, which the Commission adopted. 

The FTC’s complaint, issued last January 6, charged that the 
company has used its dominant position to monopolize the sale of 
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photocopy paper and chemicals used in the machines by imposing 
unwarranted tying arrangements on Photostat machine owners. 

According to the complaint, only those owners purchasing all or 
substantially all of their photocopy supplies from Photostat are given 
prompt and efficient repair and maintenance service, without a service 
charge for labor. The company not only charges other owners labor 
fees ($6 an hour locally; and from $74 to $116 the first day, plus 
$60 each additional day, on calls within a 450-mile radius of one of 
its 22 branch offices) but also gives them less efficient service. 

A further charge was that Photostat restricts the sale of repair 
parts to competing sellers of the supplies, thus causing costly delays 
to their customers. These competitors allegedly are sold parts only 
on condition that they furnish certain confidential information which 
the company uses to identify their customers. Photostat then tries 
to have these customers resume dealing with it and stop buying the 
supplies from competitors. 

The order requires the company to stop giving service on its 
machines without charge for service labor on the condition that the 
recipient will buy supplies from it. 

Also, machine owners who purchase all or a large part of their 
supplies from Photostat must not be given free service, or lower rates 
for service labor than other owners. 

Nor may the company induce sales of supplies on the understand- 
ing that the purchaser will receive service on his machine without 
charge for service labor. 

Finally, Photostat must not refuse to sell, or restrict the sale of 
repair parts, accessories or equipment to competitors, as a means of 
inducing owners of its machines to purchase supplies from it. 


F. T. C. v. General Mills, Inc. (FTC Dkt. #46926, consent order, 
Sept. 28, 1959). 

The Federal Trade Commission announced its approval of a con- 
sent order prohibiting General Mills, Inc., Golden Valley, Minn., 
from paying discriminatory promotional allowances to purchasers 
of its sponge products. 

In taking the action, the Commission adopted an initial decision 
by Hearing Examiner John Lewis, based on an order agreed to 
by both the FTC’s Bureau of Litigation and the company. 
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The Commission’s complaint, issued October 31, 1957, charged 
that General Mills made promotional and advertising payments to 
some purchasers of its O-Cel-O sponges but failed to make them 
available to all other competing purchasers on proportionally equal 
terms as required by Section 2(d) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

Typical examples cited in the complaint were illegal payments 
made to The Grand Union Co. of East Paterson, N. J., for in-store 
promotional displays and for advertising on the food chain’s electric 
“spectacular” sign in Times Square, New York City, as well as un- 
lawful payments made in June 1955 to Food Fair Stores, Inc., Phila- 
delphia, Pa., for advertising of its anniversary sale, and to H. C. 
Bohack Co., Inc., Brooklyn, N. Y., as a promotional and display 
allowance. 

General Mills also was charged in the complaint with entering into 
illegal exclusive dealing contracts with Grand Union. Examiner 
Lewis, however, in a separate initial decision held that this charge 
should be dismissed. This ruling is not a final FTC decision and may 
be appealed, stayed or docketed for review. 

The consent order requires that General Mills’ future advertising 
payments be in accord with Section 2(d) of the Clayton Act. 


F. T. C. v. Liggett @ Myers Tobacco Co. (FTC Dkt. #6642, 
order, Sept. 25, 1959). 

The Federal Trade Commission ordered Liggett & Myers To- 
bacco Co., Inc., New York City, to stop discriminating among its 
customers in paying promotional allowances. 

In an opinion by Commissioner Edward T. Tait, the Commission 
modified and adopted an initial decision by Hearing Examiner J. 
Earl Cox, and denied cross-appeals by the company and FTC trial 
counsel. 

Commissioner William C. Kern dissented in part and filed a sepa- 
rate opinion disagreeing with the majority’s denial of the appeal by 
counsel supporting the complaint. Chairman Earl W. Kintner and 
Commissioner Robert T. Secrest did not participate in the decision. 

The Commission ruled that Liggett & Myers has violated Sec. 
2(d) of the Robinson-Patman Amendment to the Clayton Act, which 
forbids payment of allowances to any customer unless they are made 
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available on proportionally equal terms to all other competing cus- 
tomers, by: 

(1) Making payments to Metropolitan Tobacco Co., a New York 
City tobacco wholesaler, but failing to give any to Metropolitan’s 
wholesaler competitors. 

(2) Paying money to vending machine operators for putting its 
cigarettes in machines and for other services, without making such 
payments available on any terms to competing over-the-counter retail 
customers. 


(3) Paying point-of-sale allowances to some over-the-counter re- 
tailers but not on a proportionally equal basis. 

The principal disagreement between the majority and Commis- 
sioner Kern was the majority's holding that the evidence fails to 
establish that the company violated Sec. 2(d) by making promotional 
payments to vending machine operators and not to wholesalers. 

FTC trial counsel argued in their appeal that the two categorie: 
are competing in distribution of the cigarettes within the statute’s 
meaning because both seek the various sales outlets. Whenever an 
over-the-counter retailer decides to use vending machines, the former 
wholesale supplier loses him as a customer, counsel contended. 

Denying this argument, the majority said vending machine op- 
erators and wholesalers sell to different classes of customers and thus 
perform different distributional functions. 

‘In view of the different functions performed by the two groups,” 
Commissioner Tait stated, “the question arises as to whether there 
can be competition between them within the meaning of Section 2(d). 
It is immediately obvious that the view pressed upon us by counsel 
in support of the complaint, that is, that retailing vending machine 
operators and wholesalers may be in competition within the meaning 
of Section 2(d), is one which has no precedent in prior Commission 
cases brought under the subsection.” 

“To construe Section 2(d) as requested by counsel in support 
of the complaint,” the majority opinion continued, “clearly would 
have far-reaching effects in the cigarette industry and indirectly in 
other segments of the economy as well. * * * We would hesitate to 
adopt an interpretation resulting in such a change, with its partly 
unforeseeable impact upon the economy, without more convincing 
evidence. 
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In this case there are complicating factors. The record indicates 
and the hearing examiner found that cigarette vending machines 
are freely available on the market. In some instances wholesalers 
also perform retail functions through the ownership and operation 
of such machines. It is not clear here to what extent wholesalers, 
either directly or through affiliated companies, engage in the sale of 
cigarettes through vending machines. 

In addition we note that the chief argument of counsel in support 
of the complaint is that there is competition between wholesalers 
and vending machine operators in vying for sales outlets. In support 
of this position, counsel refers to the fact that each time a retailer 
permits the installation in his store of a vending machine to replace 
the over-the-counter selling of cigarettes, the wholesaler who formerly 
supplied the retailer loses a customer. This, however, fails to fully 
point up the competitive realities. And we need only mention that 
the concern of Section 2(d) is with competition in the distribution of 
products and not with rivalry for sales outlets, as such. 

In the circumstances, we are of the opinion that the record does 
not support a conclusion that the respondent has violated Section 2(d) 
by making promotional allowances to vending machine operators and 
not to wholesalers,’ Commission Tait said. 

This holding, Commissioner Kern stated in his dissent, “blinks 
at the facts of record, misinterprets the section of the act in question 
and seriously weakens the effectiveness of the act in a very critical 
and important area.” 

“Almost invariably,” he pointed out, “when a vending machine 
operator places a vending machine in a retail store, that store dis- 
continues selling cigarettes over the counter. Thus the wholesaler 
who formerly supplied it loses the business. The facts are quite clear 
on this. The record is replete with instances of wholesalers losing 
retail accounts because vending machines have been installed. To me 
a situation where vending machine operators destroy over-the-counter 
selling with the result that the business is lost to the wholesaler con- 
stitutes not only competition, but competition of a singularly vigorous 
nature. * * *” 

Commissioner Kern also contended, among other things, that the 
inequities sought to be eliminated by the Robinson-Patman amend- 
ments “cannot be eliminated if Section 2(d) is interpreted in such 
a way as to prevent discrimination only as among different whole- 
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salers on the one hand or as among different vending machine 
operators on the other. If the wholesaler may be disregarded in the 
granting of promotional allowances to the vending machine operators, 
then the small independent stores who purchase through the whole- 
saler are entirely without recourse.” 

Another point of disagreement was whether Liggett and Myers 
has made its point-of-sale allowances available to all competing over- 
the-counter customers. 

Commissioner Tait’s majority opinion held that it is unnecessary 
“to make known a promotional plan where such would be a useless 
or futile gesture. The question of whether the gesture would be 
futile is one of fact. Where it is disclosed that a seller generally does 
not want promotional allowances, it may be shown by the party 
charged with the violation that in such a case to offer an allowance 
would be a futile act. In this instance the examiner has found that 
such a gesture would have been futile. He has had an opportunity 
to see and hear the witnesses. We cannot say that his findings on 
this issue are in error.” 

Taking issue with the majority ruling, Commissioner Kern com- 
mented: ‘‘ * * * it is well established, on the other hand, that ordi- 
narily an allowance cannot be considered to be ‘available’ to a 
customer unless the customer is made aware of it. Thus, the burden 
of demonstrating the futility of the offer rests squarely on the party 
charged with a violation of the statute. In this case it seems clear 
to me that this burden has not been met. The vague, general testimony 
to the effect that certain of the customers had policies against the 
use of point-of-sale advertising and that others had exclusive arrange- 
ments with the respondent’s competitors, relied on by the hearing 
examiner and accepted by my colleagues, is not convincing. As I 
view the record, it is the respondent, and not the customers, who 
has determined that offering its allowances would be futile, and on 
this point also I would reverse the hearing examiner.” 


F. T. C. v. Brown Shoe Co. (FTC Dkt. #7606, complaint, 
Oct. 23, 1959). 

The Federal Trade Commission issued a 2-count complaint against 
Brown Shoe Co., St. Louis, Mo., the world’s second largest manufac- 
turer of shoes, charging it with unlawfully requiring retailers not to 
handle competing shoes, and fixing and maintaining resale prices. 





728 THE ANTITRUST BULLETIN 


One of Brown’s marketing methods is through independent shoe 
stores which enter into franchise agreements, the first count of the 
FTC’s complaint states. Most Brown Franchise Stores are “family 
type” stores located in towns and smaller cities, and only one is 
appointed in each town or city. The contracts require that franchised 
customers (presently, there are about 650 in 47 states) restrict pur- 
chases to the Brown lines, and forbid them to buy, stock or resell 
competitive shoes. In return, Brown gives them special treatment not 
afforded its customers who do not enter into franchises. 

For example, the complaint says, Brown franchisees receive free 
signs, business forms and accounting assistance, participation in lower 
cost group fire, public library, robbery, and life insurance policies, 
plus special, below list prices on U. S. Rubber Company canvas and 
waterproof footwear. 

Dealers violating the agreement by buying and stocking shoes 
made by Brown’s competitors are dropped from the program and 
lose these benefits, the complaint alleges. Acting on instructions from 
Brown, the insurance companies refuse to renew the Brown sponsored 
policies of recalcitrant dealers, and U. S. Rubber charges them higher 
prices for its footwear. Also, Brown withdraws the free signs, forms 
and other benefits. 

These practices allegedly have the following illegal effects, among 
others: to foreclose Brown’s competitors from a substantial share 
of the retail dealer market in many trade areas; and to enhance 
further the company’s dominant position in the industry, thus tending 
to create a monopoly for Brown. 

The complaint’s second count charges that Brown forces and 
requires its more than 15,000 independent retail shoe store customers 
to agree to maintain arbitrary, non-competitive resale prices it fixes, 
and enforces the fixed prices by coercion and threats. 

Brown regularly supplies these retailers with price lists or catalog 
sheets containing the consumer prices to be observed, and publi: es 
such prices in full page advertisements in nationally circulated maga- 
zines, the complaint says. It alleges that the company maintains 
continuous pressure upon the retailers to insure that they do not 
sell below the fixed minimum resale prices. Price-cutters are contacted 
immediately by a Brown representative, who first uses persuasion to 
bring them back into line, but if that fails, threatens that Brown will 
stop doing business with them. 
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All these activities have restrained competition in the purchase 
and sale of shoes, and are unfair acts forbidden by Sec. 5 of the FTC 
Act, the complaint declares. 

According to the complaint, Brown owns 48 factories and ware- 
houses in 41 different cities located in 7 states, and its total sales 
were almost $237 million for the fiscal year ending Oct. 31, 1957. 
Its wide variety of trade names include these: men’s shoes—Educator, 
Roblee and Style-Craft; women’s shoes—Air Step, Glamour Debs, and 
Paris Fashion; children’s shoes—Buster Brown, Official Boy Scout, 
and Official Girl Scout. Kinney and Regal brands are sold only 
through company-owned retail stores bearing those names, and Brown 
also sells shoes to retail chains and mail order houses for resale under 
their private brand names. 


F. T. C. v. The Dayton Rubber Co. (FTC Dkt. #7604, com- 
plaint, Oct. 15, 1959). 

The Federal Trade Commission issued charges that The Dayton 
Rubber Co., Dayton, Ohio, has discriminated in price among whole- 
sale purchasers of its fan belts, radiator hose and other automotive 


products, and has illegally fixed their resale prices. 

The first count of the FTC’s formal complaint charges that 
Dayton has violated Sec. 2(a) of the Robinson-Patman Amendment 
to the Clayton Act by charging different prices to competing whole- 
salers. 


The company allegedly uses these typical methods to discriminate: 
granting rebates and allowances of up to 20% to some direct whole- 
saler customers while denying them to others, and charging indirect 
wholesaler customers (jobbers) up to approximately 25% more than 
its direct wholesalers. 

Some of Dayton’s franchised wholesalers are “mere bookkeeping 
devices” used by groups of purchasers to buy directly, the complaint 
charges. 

The complaint’s second count alleges that Dayton requires both 
direct and indirect customers to enter into agreements which have 
restrained price and other competition, in violation of the FTC Act. 

According to the complaint, both categories must agree to resell 
the products at prices fixed by Dayton. Also, the company requires 
them to agree to these conditions: (1) direct customers may resell 
only to those purchasers approved by Dayton, (2) indirect customers 
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may buy only from certain direct customers, and (3) some direct 
customers may resell only to wholesalers. 

Dayton uses various means to enforce these agreements, which 
have had or may have these specific results, the complaint declares: 

To eliminate or severely restrict price competition between Dayton’s 
customers, both direct and indirect. 

To prevent direct customers from freely choosing their customers, 
and indirect customers from freely choosing their suppliers. 

To restrain competition, including price competition, between 
direct customers in the sale of Dayton’s products. 


To restrain price and other competition between, on the one hand, 
Dayton’s direct customers and, on the other hand, other sellers of 
its products and sellers of similar products produced by other manu- 
facturers. 


BOOK REVIEW 


Risser, Hurbert E., The Economics of the Coal Industry, University 
of Kansas, Lawrence, Kansas, 1958. 177 pages, $3.00. 


Some material of value to informed persons interested in under- 
standing the coal industry is presented by Mr. Risser in this short 
book. However, the author has not made full use of the new data 
resources he tapped (some 200,000 items of information), nor has 
he applied the full range of analytical tools available to an economist 
to the already easily available data from traditional sources. As a 
result, I believe the author has not adequately evaluated the elasticity 
of demand for coal nor has he discussed productivity in a complete 
manner. His conclusions are not based upon the work he has done 
in the body of the book, and are quite disappointing. 





The new data developed by the author are individual company 
information made available by nine state mining departments. Un- 
fortunately, the nine basic states which had information that was 
used in the study exclude Ohio and Virginia, the fifth and eighth 
ranking states in cumulative production. The states included were 
Alabama, Colorado, Illinois, Indiana, Kansas, Kentucky, Maryland, 
Pennsylvania, and West Virginia. The information collected for each 
company for each of six years was name, year, state, annual pro- 
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duction, number of employees, number of mines, number of days 


worked, and type of mine. From these raw data, trends (1903-1953 
by ten-year intervals) on number of companies, sizes of companies, 
relative distribution of production, employment, type of mining, num- 
ber and size of mines, productivity, and continuity of operation in 
the basic states are derived. No explanation is given for using the 
years chosen, although they appear fairly representative of the period. 
However, limiting the study to six data points in time does prevent 
full statistical utilization of the series. 


The use of company data for time trends without any attempt 
to trace mergers, consolidations, sales, etc., is misleading. For example, 
Table 8, page 31, is useless in describing changes over time in pro- 
duction rank by size. The largest two companies in 1953 do not 
ever appear in any other year, since the rankings are based upon 
company name only—a change in name loses the identity of the 
company. This is an important area for antitrust analysis, and this 
book sheds no light at all upon it. In view of the shortness of life 
of coal companies (79 percent less than ten years old in 1953) as 
contrasted to longness of life of coal mines—which, like cats, have 
at least nine—company data is very suspect to use as the basis for 
study of the industry, unless backed up by studies of consolidations, 
mergers, and company sales. 

The other major sources of information on the coal industry use 
either a mine basis (Federal Bureau of Mines) or an establishment 
basis (U. S. Census of Mineral Industries). The case for a mine 
basis of analysis is strong. Since the latest data (1953) included in 
this book, the 1954 Census has appeared, which contains detailed 
establishment data back to 1840. If all this was available to Mr. 
Risser (except 1954) he made no use of it. (The Census of Mineral 
Industries is not even cited in the Bibliography. ) 

Productivity analysis over time is simply not correctly done on a 
company basis unless adjustments are made for changes in mine 
ownership. Therefore, Mr. Risser shifts to the Bureau of Mines data 
on mines for his historical analysis of productivity, and limits his 
company analysis to a single year (1953). Much more could have 
been done in this area, using his own data and those published by 
various government sources. Productivity trends, together with hourly 
wages, can give an indication of labor costs per ton and per dollar 
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of output. Such series are now published regularly in the Fuels 
Review chapter in Vol. II, of the Bureau of Mines Minerals Yearbooks. 

The analysis of demand in Mr. Risser’s book is inadequate. The 
author talks of “elasticity” of demand, but draws no quantitative 
conclusions about it. If one correlates the consumption of coal per 
unit of activity with the price of coal relative to competing fuels, 
one will find a high elasticity for all now important uses except 
coke. This kind of analysis could shed much light and, I believe, 
make valuable use of the data collected by Mr. Risser. 

The author’s conclusions, with minor exceptions, do not draw upon 
the analysis he has done, and are either obvious or implausible. 
An example of the first is “Mechanization will increase wherever 
conditions permit its efficient application. Nearly all nonmechanized 
mines in mechanized areas will be forced by competition either to 
mechanize or to shut down” (conclusion 3, page 161). An example 
of the second in conclusion 1 (page 160), which in a footnote pre- 
dicts a demand of 1 billion tons of coal by 1975. Such a high 
figure simply is not compatible with historical total energy demands. 
Total energy demands in B.t.u. equivalents has increased less rapidly 
than Gross National Product in constant dollars since 1870, the 
earliest data available. To derive a demand for coal of the order 
predicted by Mr. Risser, consistent with growth rates of other sources 
of energy, would require a population increase well above any pro- 
jected by the Bureau of the Census, a rate of growth in real Gross 
National Product of about twice the historical 3 percent rate, and 
unforeseen restrictive developments in other energy sources. I believe 
Mr. Risser (he gives no indication of his methodology) did not take 
into account the decreased consumption of coal per kilowatt-hour of 
electricity produced. The efficiency of coal use in steam plants has 
increased markedly, and can be expected to continue to improve. 
Mr. Risser may have overlooked this factor in making his prediction. 

This book (ignoring the conclusion section), when read in con- 
junction with “The Efficiency of the Coal Industry,” by J. M. Hender- 
son, Harvard, 1958, the “Minerals Yearbook,” Vol. II, U. S. 
Department of the Interior, annual volumes, and the “1954 Census of 
Mineral Industries,” will give the interested and intelligent reader 
considerable insight into the coal industry. However, the book stand- 
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ing alone does not adequately point up the trends, problems, and 
structure of the bituminous coal industry. 


WituiaM A. VocEty* 
Asst. Chief Economist 
Federal Bureau of Mines 


Notes 


DaniEL J. McCarey, Jr., NAMED FTC’s 
GENERAL COUNSEL 


Appointment of Daniel J. McCauley, Jr., 42, of Philadelphia, Pa., 
as General Counsel of the Federal Trade Commission was announced 
Aug. 14, 1959 by FTC Chairman Earl W. Kintner. 

Mr. McCauley has been serving since October 1956 as Associate 
General Counsel of the Securities and Exchange Commission. In his 
new post he succeeds to the vacancy created last June when Mr. 
Kintner was elevated to the FTC chairmanship. 

Prior to entering the Federal Service in March 1956 as Regional 
Administrator of the SEC’s Washington, D. C., regional office, Mr. 
McCauley was engaged in general law practice in Philadelphia and 
as a lecturer at LaSalle College, Philadelphia, Pa., in business law. 
From June until August 1956, he also served as Acting Administrator 
of the SEC’s New York regional office. 

From Jan. 1954 to April 1955, Mr. McCauley served as Special 
Deputy Attorney General of the State of Pennsylvania, assigned as 
Counsel for the Pennsylvania Securities Commission. As such, he 
was the Chief Enforcement Officer of the Blue Sky laws of that 
State, supervising investigations of securities frauds, giving opinions 
to the Commission, and arguing enforcement cases on appeal in 
Pennsylvania’s Superior and Supreme Courts. 


Sicurp ANDERSON Sworn IN AS FTC ComMISSIONER 


Sigurd Anderson, former Governor of South Dakota, today was 
sworn in for a second 7-year term as a Commissioner with the Federal 
Trade Commission. 





1 The views expressed are solely those of the author and do not represent those 
of the Federal Bureau of Mines. 
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Judge Luther Youngdahl, a long-time friend of Mr. Anderson and 
a former Governor of Minnesota, administered the oath of office in 
the United States Court House, Third Street and Constitution Ave- 
nue, N.W. 

Mr. Anderson, a Republican, who was South Dakota’s Governor 
from 1951 to 1955, was appointed an FTC Commissioner on Sep- 
tember 12, 1955, to fill the unexpired term of Edward F. Howrey. 

A native of Arendal, Norway, Mr. Anderson came to the United 
States in 1907 at the age of three. He received his AB degree (cum 
laude) from the University of South Dakota in 1931, and then taught 
school for 5 years. He graduated cum laude from the University’s 
College of Law. 

He was elected State’s Attorney of Day County (S. Dak.) in 
1938, and was reelected for another term two years later. In 1941, 
he was appointed Assistant Attorney General for South Dakota. 

In 1946, after three years service in the Navy as a Lt. Commander, 
Mr. Anderson was elected South Dakota’s Attorney General, a post 
he held until elected Governor. 
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